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PREFACE. 



The primary purpose of this volume is to set forth 
the manner in which obligations are incurred through 
the acts of an agent, and to do this as a natural 
sequence to a study of the manner in which like 
obligations are incurred by one's own acts. The 
obligations here dealt with are mainly contract obli- 
gations, or tort obligations springing from contract; 
the tort obligations of a master for the acts of his 
servant are discussed only so far as the two fields 
overlap. Parts I. and II. will serve, however, as an 
introduction to the latter subject, since they are mainly 
concerned with the contract of employment. 

A volume of selected cases to accompany the text 
is in preparation, and will shortly appear. 

The desire to keep the volume within as small 
a compass as possible made it inexpedient to give 
references to parallel series of reports in the foot- 
notes, but this defect has been in part remedied by 
printing such references in the table of cases. 



VIU PEEFACB. 

It vere ungrateful not to acknowledge the debt 
owing to previous writers on this subject. The works 
of Mr. Justice Story, Mr. Wharton, Mr. Evans and 
his American editor, Mr. Ewell, and the more recent 
work of Mr. Mechem, have been of the greatest assist- 
ance, and are among the permanent treasures of our 
legal literature. It is hoped that this little volume 
may serve to introduce the student to an important 
branch of the law of obligation which he will pursue 
further in these works of the masters. 

E. W. H. 

CosNiiLL Ukivsrsitt School or Law, 

Oc^o6er, 1895. 
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AS RELATED TO COJ^TRACT. 



PRINCIPAL AND AGENT. 



THE LAW OF AGENCY. 



INTRODUCTION. 



CHAPTER I. 

PRELIMINARY TOPICS. 

§ 1. Representation in the La'w of Obligation. 

The doctrine of representation is of the highest impor- 
tance in the law of obligation. A man is obligated either 
(1) becaase he has consented to be^ or (2) because the law 
on considerations of public policy or utility thinks it best 
he should be. And these fundamental principles of obli- 
gation extend not only to the relations established by the 
individual in person, but also to the relations established 
by him through the instrumentality of one to whom he, 
or the law acting for him, has delegated authority. Rep- 
resentation therefore creates a secondary range of obliga- 
tions differing from the primary range only in the fact 
that the one obliged acts not in person but through a 
representative. 

The problem reduced to its simplest terms is to dis- 
cover when, and under what circumstances, a man is 
obligated by the act of his representative. This problem 
would be a comparatively easy one were it true that a 
man is obliged by the act of his representative only when 
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he has in fact authorized the representative to do or not to 
do that which results in obligation. Agency is a com- 
pendious term signifying the instrumentality through 
which a result is accomplished; in its normal sense it 
means the instrumentality through which the will of an 
individual is accomplished. If therefore a man chooses 
to employ a particular agency to carry out his pre-deter- 
mined purpose he is of course responsible for the result 
determined upon and reached, as fully as if he had acted 
immediately instead of mediately. In such a case we 
should be concerned only with the result, and not with 
the means through which it* was accomplished. But the 
doctrine is much more sweeping in its application. In 
the employment of a human agency the principal must 
take account, not only of his own will but also of the will 
of the agent. This second will may prove either incom- 
petent, or careless, or perverse, and from this incompetence, 
carelessness, or perversity may flow consequences never 
intended by the principal, but for which the law holds 
him accountable. Thus it follows that a man may be ob- 
ligated by the act of a representative which he has not 
only not authorized but which he has in terms forbidden. 
Further, he may be obligated by the act of one whom he 
never made his representative, or he may be obligated 
retroactively by the adoption of the act of one who was not 
his representative at the time the act was done. 

The study of the law of obligation, — whether in con- 
tract or in tort, — requires, therefore, fox its completion, 
a study of the law of representation. 

§ 2. Basis of the Doctrines of Representation. 

Historically the basis of the doctrines of representation 
or agency is to be sought in the fiction of identity.^ This 

1 0. W. Holmea, Jr., 4 Harv. L. Kev. 345 ; 5 lb. 1. See 2 Pollock and 
Maitlandj Hist, of Eng. Law, 225-227, 530, where the learned authors 
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notion is familiar in the law applicable to husband and 
wife, where the fiction of unity or identity has been pushed 
to its extreme limit. It re-appears in the curious modern 
doctrine of the identification of a child with its parent or 
guardian in cases of negligence.^ It is, in fact, founded 
on the primitive notion of the family relationship, a rela- 
tionship which included as one of its titles the relation of 
master and servant. 

The progress from status to contract has, however, 
rendered agreement rather than family relationship the 
starting point of the doctrines of representation. A man 
is now generally a representative, not because he h^ been 
Born such, but because he has agreed to be such. A man 
is now generally bound as principal, not because of his 
status toward some representative, but because he has 
agreed to be responsible for the acts of his representative, 
or at least has agreed that some person shall represent 
him with the like effect as if he acted in person. Yet the 
agency of a wife in the purchase of necessaries is a dis- 
tinct remnant of the older doctrine based on status. And 
in many particulars, the modern law of agency is pro- 
foundly influenced by the old notion of the identity of the 
principal and agent, — as in the doctrines applicable to 
notice or to the rights and liabilities of undisclosed 
principals.* 

The maxim " Quifacit per dliumfacit per 5e" embodies 
the^ general doctrine on which the law of principal and 
agent rests.* ''He who acts through another acts in 
person," is the general proposition. The inquiry is, 
when is one acting through another, and when is that 
other acting for himself ? 

doubt this, and query whether the basis is not the greater ability of the 
master to pay ; and see to the same effect 7 Harv. L. Bey. 107. 

1 Hartfield ». Roper, 21 Wend. (N. Y.) 615. 

2 5 Harr. L. Rev. 1-6. » 4 Harv. L. Rev. 347. 
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§ 3. Constltnent and Representative. 

Kepresentation involves two persons, the one represented 
and the one representing. To avoid confusion between 
the different kinds of representation the one represented 
may^ in a general way, be termed the constituent, and the 
one representing may be termed the representative. The 
subject then divides itself into two main branches, the 
law of master and servant, and the law of principal and 
agent; the constitutent may be either (a) a master, or 
(b) 2k principal; the representative may be either (a) a ser- 
vant, or (b) an agent. 

This distinction is of comparatively recent origin and is 
not even yet always clearly observed. Blackstone treats 
agents as a "species of servants.'' i Very recent writers 
have contended that the two are essentially identical.' 
But since the time of Lord Mansfield who settled the prin- 
ciples of the mercantile law, and in view of the extra- 
ordinary development of commercial enterprises in the 
present century, the distinction has become, if not abso- 
lutely essentialj at least highly convenient. While, as 
will be pointed out hereafter, it is not always easy to 
draw a sharp line of distinction between the two classes of 
representatives, yet it is possible to do so in the great 
majority of instances, and it will conduce to clearer con- 
ceptions of the doctrines peculiar to representation if the 
distinction is observed. The law of contract and tort 
often overlap, yet no one would contend that for that 
reason we should treat the law of obligation as a whole 
without observing the distinction between the two. 

While there are various classes of agents, the distinc- 
tions among the classes are based either on the degree of 
the authority or on the nature of the service. But of 

1 1 Comm. 427. 

3 O. W. Holmes, Jr., 4 Harv. L. Ber. 345; 5 lb. 1; Charles 
Clafiin Allen, 28 Am. L. Ber. 9. 



INTEODUCTION. 5 

seiyants there are two classes^ which differ in kind so far 
as the relation to the master is involved. This difference 
is material, however, only where the master is sought to 
be obligated by one servant for the negligent act of 
another. In such a case it is essential to inquire whether 
the two servants are fellow-servants, for if so, one cannot 
recover against the master for an injury caused by the 
negligent act of another.^ Accordingly the courts have 
made a distinction between servants who are fellow- 
servants and those who are not, one class of cases resting 
the distinction on the rank of the servants, a distinction 
known as the "superior officer doctrine, '^^ and another 
class of cases resting the distinction on the nature of the 
act performed, a distinction known as the "vice-principal 
doctrine,'' • but which, to avoid confusion in nomencla- 
ture, might better be termed the " vice-master doctrine.'' 
These distinctions belong to a treatise on the law of 
master and servant, and are introduced here only for 
the purpose of completing a classification and explain- 
ing a nomenclature which are fundamental in the law of 
representation. 

The results of this classification may be tabulated as 
follows: — 

I. Obligation arises from the act of the one obliged, or 
from the act of his representative. 

II. Obligation through representation involves, (1) the 
constifcuent, (2) the representative, (3) the one in whose 
favor the obligation arises. 

III. Constituent and representative are general terms 
which may be divided into, — 

^ Farwell v. Boston, &c. R., 4 Met. (Mass.) 49. 

2 Chicago, &c. R. v, Ross. 112 U. S. 377. Cf. Baltimore, &c. R. 
V. Bangh, 149 U. S. 868. 

« Loughlin v. State of New York, 105 N. Y. 159 ; Crispin v. Babbitt^ 
81 N. Y. 516. 
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(1) Master and seiyant, the servant being ^ither^ 
(a) an ordinary or fellow servant, (b) not an ordinary or 
fellow servant, known variantly as (a) a superior officer 
or (fi) a vice-master ; 

(2) Principal and agent, the agent having various 
special names^ not, however^ indicating differences in 
kind. 

§ 4. Distinotion between Agent and Servant. 

The fundamental distinction between an agent and a 
servant lies in the nature of the act which each is author- 
ized to perform. An agent represents the principal in the 
performance of an act resulting in a contractual obligation, 
or an obligation springing from contract relations. A 
servant represents the master in the performance of an act 
not resulting in contractual obligation. The law govern- 
ing the one belongs therefore to that branch of the law of 
obligation having to do with contracts, or torts springing 
from contracts, as deceit. The law governing the other 
belongs to that branch of the law of obligation having to 
do with torts generally. And so we find the subject 
treated in the books ' on contract and tort respectively. 
The same reasons that lead to a separate treatment of con- 
tract and tort lead to a separate treatment of agents and 
servants. 

Since it is the nature of the act to be performed that 
constitutes the essential difference between the two classes 
of representatives, it follows that the same representative 
may be both an agent and a servant, and herein lies the 
source of much of the confusion that prevails in the dis- 
cussion of the law of representation. It is often said that 
the distinction lies in the fact that an agent is vested with 
discretion, while a servant is not.^ But this is obviously 

1 2S Am. L. Bey. 9, 22, citing Chicago, &c. B. Co. o. Boas, 112 
U. S. 377, 390. 
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incorrect. A railway conductor is not an agent merely 
because he is vested with a wide discretion as to the 
management of his train; he may or may not be a vice- 
master, but he is a servant so long as his authority is to 
do an act not resulting in contractual obligation; if vested 
with authority to engage employees then for that purpose 
he is an agent and not a servant, since his act results in 
the creation of a contractual obligation. So a representar 
tive authorized to sell a horse to a specified person at a 
specified price for cash is not a servant merely because he 
has no discretion as to the terms of the sale; his act 
results in a contractual obligation, and he is therefore an 
agent; if, however, he is vested with authority to drive 
the horse to a designated place he is a servant in the per- 
formance of that duty, for if he drive the horse negligently 
to the injury of A. the constituent becomes liable in tort 
for the damage.^ 

§ 5. Definition of Agent. 

An agent may be defined as a representative vested 
with authority to bring or aid to bring his constituent, 
called a principal, into contractual relations with third 
persons. 

"Vested with authority'' includes authority acquired 
either through the will of the principal or by operation of 
law, and authority acquired either prior or subsequent to 
the performance of the representative act. 

^ ''The great and fundamental distinction between a servant and 
an agent is, that the former is principally employed to do an act for 
the employer, not resulting in a contract between the master and a 
third person, while the main office of an agent is to make such con- 
tracts. Servants may make contracts incidentally, while agents may 
in the same way render acts of service The principal distinction 
between them, however, is as above stated." — Dwight, Persons and 
Pers. Prop. p. 323. See Singer Mfg. Co. v. Rahn, 132 U. S. 618; 
Hand v. Cole, 88 Tenn. 400 ; Jones v. Avery, 50 Mich. 326. 
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" Contractual relations " includes all the topics usually 
treated in works on contracts, aa the formation of contract, 
the discharge of contract, rights of action, judgments, 
admissions, notice, etc. 

§ 6. DlBtlnoUon batwaea Ageno; and otber Coatractnal 
ReUtloiu. 
It is often difficult to determine whether a contract 
between A. and B. results in the creation of the relation of 
principal and agent or of a relation of a different character. 
Yet ou the solution of this question depends the liability 
of the parties to each other and to third persons. 

(1) Atfency or Sale. Whether the relation between the 
parties is that of principal and agent or vendor and vendee 
must depend upon the construction of the contract. A. 
agrees to dispose of goods placed in faia hands by B., and 
at periodical intervals return an account to B. of the sales 
made, and turn over to B. the value of the goods sold, ai a 
jised price, keeping himself the difference between this 
price and the price at which he has sold them. This 
might be a del credere agency,' or a sale ae between A, 
and B. The construction to be placed on the contract 
will vary in accordance with the terms and the evident 
intention of the parties.^ The refinements are too nice to 
be discussed here, but will be disclosed by an extuninatlon 
of the cases. 

(2) Agency or Lease. In like manner it becomes a 
matter of construction whether a party to a contract is an 
agent or a lessee. Although the party may be acting 
under a formal power of attorney authorizing him to 

1 Post, % 96. 

1 Ex parte White, L. R. 6 Ch. App. 397 ; Ex parte Bright, L. R. 10 
Ch. D. 566 ; National Cordage Co- v. Sims, (Hebraeka) 62 N. W. Rep. 
t'M; WitIcox,&c. Co. i>. Ewing, Ul U. S. 627 ; Cheznm D.Kreighbanm, 

i ^Vas1l. 680; Singer Mfg. Co. v. Rahn, 132 U. & KIS. 
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represent the other party in the management of certain 
property, yet this, in connection with the conduct 
of the parties, may he construed as a lease of the 
property so as to make the lessee liahle for rent as the 
assignee of the term.^ ^ 

(3) Agent or Independent Contractor. If A. engages 
B. to do a certain work, B. may he the agent or servant of 
A., or he may be an independent contractor. The test 
usually applied is whether A. retains any control over the 
means or methods by which the work is to be accom- 
plished. If he does, B. is an agent or servant ; * if he 
does not, B. is an independent contractor.' The question 
whether A. is liable for the unsafe condition of his prem- 
ises, or of a public street over which he has been given 
control, involves other considerations having to do with 
the high degree of responsibility placed upon occupiers of 
premises.^ 

(4) Agency or Partnership, It is sometimes difficult 
to determine whether a contract creates the ordinary rela- 
tion of principal and agent or the special relation of part- 
nership. Even where parties unite in a joint enterprise 
and agree to share the profits, a partnership does not neces- 
sarily result; the participation in profits is an element 
in the problem, but is not decisive. It is a question of 
construction upon the whole agreement, the intention of 
the parties being the controlling consideration.* 

^ Ragsdale v. Land Co., 71 Miss. 284, 303-7. 

* Linnehan v, RoIIIds, 137 Mass. 123; Lawrence v. Shipman, 39 
Conn. 586. But the owner may approve or disapprove the work daily 
without retaining controL Casement v. Brown, 148 U. S., 61.5. 

» Bailey v, Troy, &c. Co , 57 Vt. 252; Harrison v. Collins, 86 Pa. 
St. 153 ; King v. New York Central, &c. R., 66 N. Y. 181. 

^ Gorham v. Gross, 125 Mass. 232 ; Woodman v. Metropolitan R. 
Co., 149 Mass. 335. 

6 Grinton ». Strong, 148 HI. 687 ; Wright v, Davidson, 13 Minn. 
449. 
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(6) Tramfer of Service, A principal or master may 
transfer temporarily the service of the agent or servant to 
another^ so as to make the latter the representative of the 
transferee. Thus A. rents a machine to B. with a man to 
operate it. If^ in the operation of the machine, the man is 
under the control of B., he hecomes B.'s servant as to the 
operation, though not perhaps as to the inspection and 
repair, of the machine.^ But otherwise, if the man re- 
mains under the control of A., who stands somewhat in 
the relation of an independent contractor.^ The master 
cannot transfer the control over a servant without the 
latter's consent.* 

§ 7. daosiilcation of Agents. 

Agents are often divided into general agents and special 
agents, and many refinements as to the liability of the 
principal have been built upon this classification. The 
distinction is a vague one, and often leads to more confu- 
sion than it cures. To begin with, writers do not agree as 
to the distinction itself, much less as to its legal effects. 
One writer makes the distinction to consist in the extent 
of the representation ; that is, if the agent represents the 
principal in a single transaction, he is a special agent, 
while if he represents him in all business dealings of a 
particular kind, he is a general agent. ^ Another writer 
finds the distinction in the source of the discretionary 
power. If the agent's powers are fixed by the terms of 
his appointment, he is a special agent, while if his powers 
are fixed by custom and usage, he is a general agent.* 

1 Donovan v. Laing, (1893) 1 Q. B. 629. 

3 Qninn v. Complete Electric Const. Co., 46 Fed. Bep. 506; Hoff v. 
Ford, 126 Mass. 24. 

« Post, § 86. 

^ Mechem on Agency, § 6 ; StoiyonAgencj^fl?; Bntlerv. Maples, 
9 Wall. (U. S.) 766. 

6 Holland, Jarisp. (5th ed.) p. 234 ; Dwight, 1 Col. Law T. 81. 
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Clearly it would be of the first importance to know which 
of these views is correct if anything depended upon the 
distinction, for they are irreconcilable. If a principal 
entrusted a cargo of wheat to a factor to sell, the agent 
would be a special agent under the first view, but a 
general agent under the second. If a principal's lia- 
bility depends upon the solution of the question whether 
the agent is special or general, the conclusions reached 
would be exactly opposed to each other. As we shall see 
later, the question of the principal's liability can be deter- 
mined without involving it in the solution of this pre- 
liminary question.^ The terms special agent and general 
agent may therefore be disregarded except as terms of 
convenience to indicate broadly the scope of the agency. 

Agents are also divided into del credere agents, or those 
who guarantee their principals against the default of 
those with whom contracts are made, and agents not del 
crederey or those who do not guarantee credits.* 

Special names are also applied to certain classes of 
agents, as, attorney s-at-law, auctioneers, brokers, factors 
or commission merchants, shipmasters, cashiers, etc.* 

§ 8. Division of the Subject of Agency. 

Agency may be treated from two quite distinct points 
of view. First, it may be treated as a contract between 
the principal and the agent, and inquiry may be directed 
to the ascertainment of the terms and legal effects of this 
contract. Second, it may be treated as a means to the 
formation of contractual relations between the principal 
and some third person, and inquiry may be directed to 
the ascertainment of the legal effects of the employment 
of such an instrumentality. The first view of the subject 
presents no special difficulties, since the contract obliga- 
tions are created by the two parties in person, and the 

» Port, § 104. « Post, § 96. * Post, %nOet seq. 
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usual doctrines of contracts for personal service are appli- 
cable. The second view is the one which makes necessary 
a special treatment of the law of agency, — first, because 
an agency for the purpose indicated may be created other- 
wise than by contract between the principal and agent; 
and second, because a principal whose will is represented 
by a second will may be bound, though the second will 
prove careless, incompetent, or perverse, and though it act 
in direct opposition to his own will. A third view, subor- 
dinate to the second, is that of the relation of the agent 
to the third party with whom he deals in behalf of his 
principal, for an agent may, in consequence of his manner 
of dealing, incur legal obligations or acquire legal rights 
as to the third person. 

The subject is therefore divided into four parts : — 

1. The formation of the relation, either as to the obli- 
gations subsisting between the principal and agent, or 
between the principal and the third party. 

2. The mutual rights and obligations of the principal 
and agent as to each other. 

3. The mutual rights and obligations of the principal and 
any third person with whom the agent may have dealt. 

4. The mutual rights and obligations of the third person 
and the agent. 



PART L 

FORMATION OF THE RELATION OF PRINCIPAL 

AND AGENT. 

§ 9. Introdnotory. 

The inquiry whether the relation of principal and agent 
has been formed or exists may arise either in a controyersy 
between^ the principal and agent^ or between the prin- 
cipal and some third person with whom the agent has 
dealt, or between the agent and such third person. To 
avoid useless repetition, this part of the work will therefore 
discuss the formation of the relation as concerns any one 
or all of these possible cases. For the one or the other 
of these purposes the relation may be formed in any one 
of four ways : (1) by agreement ; (2) by ratification ; (3) by 
estoppel ; (4) by necessity. 

In addition to a consideration of the methods of form- 
ing the relation, this part will also discuss the methods by 
which the relation may be terminated. 
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CHAPTER II. 

FORMATION OF THE BELATION BY AGREEMENT. 

§ 10. Elements of Agreement. 

Agreement implies offer and acceptance, or the meet- 
ing of the minds, or manifestation of the meeting of 
the minds, of the parties.^ Accordingly an agency by 
agreement is one where the principal and agent mutu- 
ally consent to the formation of the relation. Such 
agreement may amount to a contract, or it may fall short 
of contract. If it amount to a contract, it is binding as 
between the principal and agent, and when acted upon may 
bind the principal to third persons or third persons to the 
principal. If it fall short of contract, it will not be bind- 
ing as between the principal and agent as a contractual 
obligation, but when acted upon by the agent as an author- 
ity to do or not to do certain things for the principal, 
may bind the principal to third parties and third parties to 
the principal, and may render the agent liable to the prin- 
cipal for misfeasance, or to third parties for excess of 
authority. We have therefore to consider the formation 
of the relation, (1) by contract, (2) by agreement falling 
short of contract. 

1. Agency by Contract, 

§ 11. Elements of Contract. 

A contract of agency must possess all the essential 
. elements of any enforceable contract, namely, true agree- 
ment, consideration, competent parties, legality of object, 

^ Anson on Cont (8th ed.) p. 3. 
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and in some cases a particular form.^ Most of these 
elements call for no special discussion, as they difPer in 
the. contract of agency in no essential particular from the 
like elements in any contract known to the law. Some 
special points of difficulty may be briefly noted. 

§ 12. Agreement, Forms of. 

The agreement between the principal and agent may 
take any one of three forms : (1) the offer of a promise for 
an act; (2) the offer of an act for a promise; (3) the offer 
of a promise for a promise.^ 

The first case is where the principal promises remunera- 
tion if the agent will render a service. The promise may 
be express, or it may be an implied promise to pay what 
the services are reasonably worth. An express agreement 
controls ; ^ in its absence an implied agreement may be 
inferred. Strictly the promise would be offered for the 
act only when there was a request that the act be done.^ 
And even in siich a case the circumstances may negative 
any implication that the services were to be paid for.* 
Such is the result where the services are rendered by one 
member of a family at the request of another. • 

The second case is where the agent offers a service 
which the principal accepts. The acceptance may be by 
express words, stating the terms, in which case the express 
promise would control ; or it may be by conduct, in which 
case there is an implied promise to pay what the services 
are reasonably worth.^ The test is as to whether a reason- 

^ Anson on Cont. (8th ed.) pp. 10 et seq. 
« Anson on Cont. (8th ed.) Pt. VI. Ch. i. 
8 Wallace v. Floyd, 29 Pa. St. 184. 

* Van Armen v, Byington, 38 Dl. 443. 

* Scott v. Maier, 56 Mich. 554. 
« Hall V. Finch, 29 Wis. 278. 

7 Mnscott v. Stnbbs, 24 Eans. 520; McCrary v, Buddick, 33 
Iowa, 521. ' 
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able man would understand that the agent expected to be 
paid for his services. It is because reasonable men under- 
stand that services rendered by one member of a family 
for another are generally gratuitous that an offer of an 
act by the one, accepted by the other, raises no promise to 
pay.^ Of course if the offer of the act is not communicated 
to the principal until after it is performed, and he has 
therefore had no opportunity either to . accept or reject it, 
he would not be bound.* 

The third case is that of a promise for a promise, or 
where there is an express contract, the agent promising to 
perform the service, and the principal to pay for it. In 
this, and the other cases, it is necessary that the agree- 
ment be real, that is, free from mistake, misrepresentation, 
fraud or duress. 



§ 13. Consideration. 

Consideration consists in a benefit to the promisor or a 
detriment to the promisee. It is as necessary to the con- 
tract of agency as to contracts generally. The only case 
calling for special mention is where the services have 
been rendered gratuitously, and there is a subsequent 
promise to pay for them. Generally speaking there would 
be no consideration for the subsequent promise, since, 
there being no prior legal obligation, the case would be 
one of past consideration, which will not support a prom- 
ise.^ Cases which seem to hold to the contrary are those 
in which there was either a previous request, express or 
implied, or where the services were rendered under such 
circumstances as not to be deemed gratuitous, and the 

1 Hertzog v, Hertzog, 29 Pa. St. 465 ; Hall v. Finch, 29 Wis. 278. 
3 Bartholemew v, Jacksoo, 20 Johns. (N. Y.) 28 ; James o. O'Dris- 
coll, 2 Bay (S. C), 101. 

8 Allen V. Bryson, 67 Iowa, 591. 
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subsequent promise merely fixes expressly the value of 
the services.^ 

But while gratuitous services may raise no promise to 
compensate, a promise to perform a gratuitous service, 
followed by an actual performance, in whole or in part, 
may be enforceable to the extent of rendering the agent 
liable for negligence. But whether this is on the ground 
of contract or tort, is not clear.^ 

§ 14. Parties, — Competency of, generally. 

Generally speaking, parties competent to make any con- 
tract are competent to make a contract of agency.' As 
between the principal and agent this rule is well enough, 
but as between the principal and third persons it calls for 
further examination and modification. On the one hand, 
we have to inquire whether an incompetent person, as a 
lunatic or an infant, can make a contract through a com- 
petent agent; on the other, whether a competent person 
can make a contract through an incompetent agent. This 
discussion is applicable to cases of gratuitous agency and 
of ratification as well as to cases of agency by contract. 

§ 15. Parties. — Infant Principals. 

It is sometimes said that all contracts of an infant are 
voidable except two, — the contract for necessaries, which 
is binding, and the contract for the appointment of an 
agent, which is void.* It is the last proposition which 
calls for special notice. 

If an infant, by contract or otherwise, appoints an agent, 
and this agent makes a contract with X. in behalf of the 

^ Dearborn v. Bowman, 3 Mete. (Mass.) 155 ; Hicks v. Burhaus, 10 
Johns. (N. Y.) 243; WHson v. Edmonds, 24 N. H. 517. 
« Thome v. Deas, 4 Johns. (N. Y.) 84. See post, § 29. 
* See generally Anson on Cont. (8th ed.) Ft. II. Ch. iii. 
^ Eetrow v. Wiseman, 40 Ind. 148, 155. 

2 
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infant principal, is the contract so made void or voidable ? 
If the appointment of the agent is a void act, then ob- 
viously no legal results can flow from it, and the contract 
with X. must likewise be void. If void, it could not be 
ratified by any subsequent act of the principal.^ There 
are many cases which make the sweeping statement of the 
law that the appointment of an agent by an infant is a 
void act, and that the acts done by the agent in behalf of 
the principal are likewise void/^ But these authorities 
are in every case based upon the appointment of an attor- 
ney by formal warrant of attorney, and the rule to be 
deduced from them is that the formal power or warrant of 
attorney by an infant is void. The American cases show 
a decided tendency to confine the rule to this class of 
cases, and to hold that the appointment of agents by an 
infant generally, is a voidable and not a void act.* Yet 
there is authority for the broader rule that the appoint- 
ment of any agent by an infant is void.* It is admitted 
that the exception, if it be one, is not founded on any 
intelligible principle, and the tendency to confine it 
within the narrow limits of formal powers of attorney is 
likely to prevail.' 

§ 16. Partlefl. — Insane Prindpals. 

The generally accepted rule in England as to the effect 
of insanity upon contracts is that ^^a defendant who seeks 

1 Post, § 41. 

2 Philpot V. Bingham, 55 Ala. 435 ; Knox v. Flack, 22 Pa. St. 837 ; 
Bennett v. Davis, 6 Cow. (N. Y.) 393. 

8 Patterson v. Lippincott, 47 N. J. L. 457 ; Towle v. Dresser, 73 Me. 
252 ; Hardy v. Waters, 88 Me. 450 ; Hastings u. Dollarhide, 24 Cal. 
195 ; Whitney v. Dntch, 14 Mass. 457. 

* Tmeblood v. Tmeblood, 8 Ind. 195 ; Armitage »». Widoe, 36 Mich. 
124. 

^ Cases supra; Moley v. Brine, 120 Mass. 324; Fairbanks v. Snow, 
145 Mass. 153. 
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to avoid a contract on the ground of bis insanity, must 
plead and prove, not merely his incapacity, but also the 
plaintiff's knowledge of that fact, and unless be proves 
these two things he cannot succeed."^ In the United 
States the authorities are in confusion, but the following 
principles are supported by abundant and perhaps decisive, 
authority: (1) Where the sane person does not know of 
the other party's insanity, and there has been no judicial 
determination of such insanity, and the contract is so far 
executed that the parties cannot be put in statu qtio, the 
contract is binding on the lunatic.^ (2) Conversely, the 
contract is voidable if the sane party knew of the other's 
insanity;' if the lunatic had in fact been adjudged in* 
sane, whether the sane party knew such fact or not;^ 
if the contract is bilateral, or if the sane party can be put 
in statu quo,* (3) The contract is void if the statute 
provides that contracts by lunatics shall be void,® or if it 
provides that contracts by lunatics under guardianship 
shall be void;' and in some jurisdictions the doctrine of 
void contracts is pushed beyond statutory limits in case of 
deeds, and all de^ds of insane persons under guardian- 
ship are held void;' there is also high authority to the 

* Lopes, L. J., in Imperial Loan Co. v. Stone, 1892, 1 Q. B. 599; 
Drew V. Nmin, L. R 4 Q. B. D. 661. 

« Gribben v. Maxwell, 34 Kans 8 ; Young v. Sterens, 48 N. H. 133 ; 
MatQal Life Ins. Co. v. Hunt, 79 N. Y. 541. 
» Crawford v. Scovell, 94 Pa. St. 48. 

* Inquisitions to ascertain facts of public interest are analogous to 
proceedings in rem, and so conclusive on all the world. Wadsworth v. 
Sharpsteen, 8 N. Y. 388, 392 ; Carter v. Beckwitb, 128 N. Y. 312. 

« Bumham v, Kidwell, 113 111. 426. See Wirebach v. First Nat. 
Bk., 97 Pa. St. 543. 

« This is sometimes the case as to deeds. Ind. Rev. St. (1881), 
§2917; Ga. Code, § 2735. 

T Cal. Codfr, §§ 38-40 ; Dak. Civ. Code, §§ 2519-21. 

8 Van Deusen o. Sweet, 51 N. Y. 378 ; Gibson v. Soper, 6 Gray, 
(Mass.) 279; Rogers v. Blackwell, 49 Mich. 192; Hovey ». Hobson, 
53 Me. 451. 
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effect that a power of attorney by a lunatic is absolutely 
void.^ 

The application of these principles to the contract of 
agency would support these propositions. As between the 
principal and agent the contract would be voidable if^ 
when it was formed, the principal had been adjudged in- 
sane, or the agent knew he was in fact insane. It would 
be void if the statute declared contracts of insane persons 
void, and, it would seem, if it was preated by power of 
attorney. It would be binding if the insane person had 
not been so adjudged and the agent made the contract in 
good faith ignorant of the insanity; at least it would be 
binding so far as acted upon by the agent. 

As between the principal and third parties the same 
result would follow. Knowledge of the insanity, or the 
absolute notice arising from its judicial determination, 
would make the contract voidable. But absence of both 
knowledge and notice would make it binding, at least in 
all cases where the contract has been acted upon. But 
what of the case where the agent knows his principal is 
insane ? If the principal is sane when the agent is ap- 
pointed, but subsequently becomes insane to the knowledge 
of the agent, but unknown to the third party, the contract 
is binding.* This is put on the ground that the principal 
when sane represents the agent as having authority, and 
third persons may act on the representation until they have 
notice of its withdrawal. It is a case where one of two 
innocent parties must suffer by the wrongful act of the 
agent, and the loss should fall on the one whose represen- 
tation is the proximate cause of the injury. 

§ 17. Parties. — ACarried Women as Principals. 

A married woman could make no binding contract at 

1 Dexter v. Hall, 15 Wall. (U. S.) 9. 

2 Drewr. Nunn, L. R. 4 Q. B. D. 661 ; Davis v. Lane, 10 N. H. 156 ; 
Matthiessen, &c. Co. v, McMahon'g Adm'r, 38 N. J. L. 536. 
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common law. All ber contracts were absolutely void. 
Modern statutes, bow ever, bave gone far to remove ber 
common law disabilities, and sbe may now contract in some 
jurisdictions as freely as an unmarried woman. To tbe 
extent tbat sbe may contract in ber own person sbe may 
contract tbrougb an agent, ^ but, of course, to no greater 
extent.' 

§ 18. PartieB. — Corporations as Principals. 

A corporation bas tbe powers expressly conferred by 
its cbarter or impliedly necessary to carry into effect tbe 
provisions of tbat instrument. Tbe corporate cbarter usu- 
ally confers an express power to appoint agents, but even 
in tbe absence of sucb provisions tbe power is implied, 
botb as to tbe official agents tbrougb wbom a corporation 
must act, and also as to tbe inferior agents wbo may be 
employed at tbe discretion of tbe managers.^ But tbe 
appointment of an agent in excess of tbese powers would 
be a void act, not binding on tbe corporation so far as 
tbe agent is concerned, tbougb if tbe corporation bad bad 
tbe benefit of bis services he migbt recover in quantum 
meruit^ Query as to tbe result wbere tbe appointment 
of the agent was ultra vires, but tbe contract made by l\im 
with a third person was intra vires. 

§ 19. Parties. — Partnerships as Principals. 

In a partnership each member is usually a principal, 
and also an agent in tbe management of tbe partnership 
affairs. As agent each partner has the authority necessary 

1 Weisbrod v, Chicago, &c. R., 18 Wis. 35. 

« KentOH Ins. Co. v, McClellan, 43 Mich. 564; Nash v. Mitchell, 71 
N. Y. 199. 

» Protection Life Ins. Co. ». Foote, 79 111. 361 ; Hurlbut v. Mar- 
shall, 62 Wis. 590; Washburn ». Nashville, &c. R. R. Co., 3 Head, 
(Tenn.) 638; St. Andrew's Bay Land Co. v. Mitchell, 4 Fla. 192. 

* Slater Woollen Co. v. Lamb, 143 Mass. 420. 
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for carrying on the partnership,^ and among other powers 
he has the power to appoint agents to carry out the 
purposes for which the partnership exists.' But if the 
appointment be to do an act which the partner could not 
do himself without special authorization from his co-part- 
ners, the appointment will not bind the firm.' And if the 
appointment requires to be made under seal it cannot be 
made except by the joint act of all the partners, but add- 
ing a seal to an instrument where none is necessary will 
not bring the appointment within this rule/ 

§ 20. PartieB. — Unincorporated Clubs, etc., as Prin- 
cipals. 

Unincorporated clubs and other voluntary associations, 
as churches, political organizations, and the like, are not 
competent principals because they are not legal entities. 
But their members are competent joint principals, and 
may be held as such if they have acted jointly in the 
appointment of an agent.* Mere membership in the 
club does not make them principals as to contracts made 
by the officers or committees of the club.« It must be 
shown that they authorized the agent of the club to act as 
their agent and pledge their credit. But this is a question 
not of the competency of the principal, but of the fact and 
extent of the agency.'' 

§ 21. Parties. — Aliens as Principals. 

Aliens are generally as competent to create an agency 
as citizens or subjects. But an alien enemy cannot, 

1 Leake on Contr. (3d ed.), p. 451 and cases cited. 
« TiUier ». Whitehead, 1 DaU. (Pa.) 269 ; Lucas ». Bank, 2 Stew. 
(Ala.) 280. 
s Charles v, Eshleman, 5 Colo. 107. 

* Lucas V, Bi^nk, supra ; Edwards v. Dillon, 147 111. 14. 

* Ray V. Powers, 134 Mass. 22. 

« Flemyng v. Hector, 2 M. & W. 172; Hawke v. Cole, 62 L. T. Rep. 
658; Ash u. Guie, 97 Pa. St. 493. T Post, § 185. 
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during the continuance of a state of war, make any con- 
tract with a citizen of the United States which involves 
any communication across the lines of hostilities.^ Ac- 
oordingly he cannot appoint an agent in the United States 
during the continuance of the war.' But if he have an 
agent here at the outhreak of the war, the agency is not 
terminated or suspended for those purposes not involving 
a communication across the lines of hostilities, either 
between the principal and the agent or the agent and 
third persons.^ 

§ 22. PartieB. — Joint Principals. 

Two or more persons may be jointly principals in a con- 
tract of agency. This has already been illustrated in the 
case of partnerships and unincorporated clubs. ^ In the 
case of a partnership each partner represents his co- 
partners and may bind them by the appointment of an 
agent. But joint-owners of property do not stand in this 
relationship, and each must assent for himself to the 
appointment of the agent in order to be bound as a prin- 
cipal.' So in unincorporated associations, not being part- 
nerships, one member does not represent the others, nor do 
a majority represent a minority, except by assent.' 

§ 23. Parties. — Competency of Agent. 

Any person may, as to third persons, act as an agent, 
unless, perhaps, one who is too young or too imbecile 

1 Kershaw v. Kelsej, 100 Mass. 561 ; United States v. Grossmayer, 
9 Wall (U. S.) 72. 

2 United States v. Grossmayer, 9 Wall. 72. 

• Monsseaux v, Urquhart, 19 La. An. 482 ; Ward r. Smith, 7 Wall. 
(U. S.) 447. ^ Ante, §§ 19, 20. 

• Keaj V, Fenwick, L. B. 1 C. P. Div. 745; Perminter v. Kelly, 18 
Ala. 716. 

• Flemyng v. Hector, 2 M. & W. 172; Todd r. Emly, 7 M. & W 
427; Devoss v. Gray, 22 Oh. St. 159; Newell v, Borden, 128 Mass. 31. 
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to perform at all the act in question.^ So infants,^ 
married women^* slaves,^ and probably lunatics and other 
incompetents maj be the channel of communication be- 
tween a principal and one with whom he deals. Of 
course the contract of agency between the principal and 
the incompetent is subject to the usual rules governing 
contracts by persons under disability, and the contract of 
warranty of authority ' between the agent and the third 
party would be governed by like considerations. 

As between the agent and principal, the agent may be 
disqualified by the fact that he has an interest in the 
subject-matter of the agency adverse to that of the princi- 
pal.^ As between the principal and a third person the 
agent may be disqualified by the fact that the agent is 
secretly acting for both of the parties to the contract to 
the knowledge of the third person; this would amount 
to a combination between the agent and the third party 
to defraud the principal.^ 

§ 24. Parties. '^' Joint Agents. 

The agents entrusted with the authority from the prin- 
cipal may be either several or joint. The only question 
of difficulty connected with a joint agency is as to the 
manner in which it must be executed, and that may be^t 
be disposed of at this point. 

. ^ Lyon V. Kent, 45 Ala. 656. 

2 Talbot V. Bowen, 1 A. K. Marsh. (Ey.) 436; /n re D'Angiban, L. 
R. 15 Ch. D. 228. 

« Hopkins v. Mollinieux, 4 Wend. (N. Y.) 465 ; Butler v. Price, 110 
Mass. 97. 

* Lyon V. Kent, supra, 
» Post, § 183. 

• Tewksbury v. Spruance, 75 HI. 187; Cramp v, Ingersoll, 44 Minn. 
84 ; Taussig v. Hart, 58 N. Y. 425. 

7 Mayor, etc. of Salford r. Lever, L. R. 1891, 1 Q. B. 168; City of 
Boston V. Simmons, 150 Mass. 461. 
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Where the agency is joint, that is, where two or more 
persons are authorized jointly to act for the principal, the 
execution of the agency must generally he joint.^ But 
whether the agency is joint or several is a matter of con- 
struction to he gathered from the terms of the authority 
and considerations of custom or necessity.^ Two cases 
are clear in which the agency though confided to two or 
more persons is presumed to he several and not joint, so 
that one may act for all : the first is the case of a partner- 
ship acting as agent,' and the second is the case where the 
agency is a puhlic one or one created hy law; ^ in either of 
these cases one of the joint agents may act for all, and a 
majority may decide for all. 

§ 25. Parties. — Sub-Agents. 

Suh-agents may he appointed either, (1) hy an agree- 
ment hetween the agent and the suh-agent in which the. 
agent as to the suh-agent is principal, or (2) hy an agree- 
ment hetween the agent and the suh-agent in which the 
agent acts for the principal. In the first case a privity 
.of contract or gratuitous relationship is created hetween 
the agent and the suh-agent; in the second case a privity 
is created hetween the principal and the suh-agent, pro- 
vided, of course, the agent was authorized to make such 
an agreement for the employment of the suh-agent in her 
half of his principal.* This subject is more fully dis- 
cussed hereafter, more particularly with reference to the 
liability of the principal or agent for the conduct of the 
sub-agent.* 

1 Commonwealth v. Canal Commissioners, 9 Watts, (Pa.) 466. 
« Hawley v. Keeler, 53 N. Y. 114. 

• Deakin v. Underwood, 37 Minn. 98. 

* Williams v. School District, 21 Pick. (Mass.) 75. 

^ Haluptzok V. Great Northern By. Co., 55 Minn. 446. 
« Post, §§ 92-95, 147, 160. 
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§ 26. Form of Contract. — Writing or Seal. 

Ab a general rule the contract of agency may be by 
parol. The cases in which it must be in writing may be 
summarized as follows : — 

(1) Where by the terms of the contract it is not to be 
performed within a year. In such cases the contract is 
required by the Fourth Section of the English Statute of 
Frauds to be in writing.^ If the contract may be per- 
formed within a year,^ or if it contemplates a contingency, 
as death, which would terminate it within a year,' it need 
not be in writing. 

(2) In some States the Statute of Frauds provides 
' that, where a contract is required to be in writing and 

signed by the party to be charged, or his agent thereunto 
duly authorized, such authority to the agent shall be in 
writing.* 

(3) Where the contract between the principal and the 
third party is required to be under seal the authority of 
the agent to execute the instrument must itself be under 
seal.^ But if the seal is superfluous, it may be disregarded, 

^ and a parol authority to execute the instrument will 
suffice; ^ so also if the instrument be executed in the 
presence of the principal ; "^ so a corporation may by vote 
of the directors authorize the execution of sealed instru- 



1 Hinckley v. Southgate, 11 Vt. 428; Tuttle v. Swett, 31 Me. 555. 

3 Roberts v, Rockbottom Co., 7 Mete. (Mass.) 46; Russell v. Slade, 
12 Conn. 455; Moore v. Fox, 10 Johns. (N. Y.) 244. 

> Riddle v. Backns, 38 Iowa, 81 ; Updike o. TenBroeck, 32 N. J. L. 
105 ; Jilson ». Gilbert, 26 Wis. 637. 

* See Stimson's Amer. Statute Law, VoL I. § 5201. 

6 Hanford v. McNair, 9 Wend. (N. Y.) 54; Gordon v. Bulkeley, 14 
Serg. & Rawle, (Penn.) 331 ; Johnson v. Dodge, 17 lU. 433. 

» Wagoner v. Watts, 44 N. J. L. 126; Worrall v. Mqub, 5 N. Y. 
229 ; Thomas v. Joslin, 30 Minn. 388. 

"^ Gardner v, Gardner, 5 Cnsh. (Mafls.) 483 ; Jansen v. McCahiU, 22 
Cal. 563 ; King v. Longnor, 4 Barn. & Adol. 647. 
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mentsy and bo other writing or seal is necessary to that 
end.^ 

§ 27. Legality of Object. 

A contract of agency must not contemplate an illegal 
object. Accordingly a contract of agency for dealing in 
futures where the object is to bet on the rise or fall of 
prices,* or for lobbying,' or selling smuggled goods,* or 
for improperly influencing the action of a third person, as 
by assuming to advise as a friend when the adviser is 
secretly the agent of one who is to profit by the advice,* 
or for any other object opposed to law, or public policy, or 
good morals, is unenforceable.* 

2. Chratuitovs Agency, 

§ 28. GratoitouB Agency as between Principal and Third 
Person. 

The question of gratuitous agency resolves itself into 
two parts : (1) as to the liability of a principal to third 
persons where he acts through a gratuitous agent ; (2) as 
to the liability of the agent to the principal or to third 
persons where the agent serves without compensation. 

The first phase of the question affords little difficulty. 
One who acts through another is liable to third persons 
in the same way as if he had acted without the interven- 
tion of an agent, and so far as the third person is con- 
cerned it is wholly immaterial whether the agent acts for 

1 Bnrrill v, Nahant Bank, 2 Mete. (Mass.) 163. 

« Irwin V. Williar, 110 U. S. 499. 

» Trist 17. Child, 21 WaU. (U. S.) 441. 

^ Armstrong v. Toller, 11 Wheat. (U. S.) 358. 

* Byrd v. Hughes, 84 lU. 174. 

* Stoat V, Ennis, 28 Kans. 706; Nichols v. Madgett, 32 Yt. 646; 
Keating v. Hyde, 23 Mo. App. 555 ; White v. Equitable, &c. Union, 
76 Ala. 251. 
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the principal for compensation or gratuitously.^ Tlie sole 
inquiry is^ had the agent authority to act for the princi- 
pal? If so, the principal is bound by the agent's act 
within the apparent scope of the authority. But the con- 
siderations as to the competency of the principal apply 
to a gratuitous agency in the same way as to an agency 
by contract,* 

§ 29. Gratuitous Agency as between Principal and 
Agent. 

It is a fundamental dogma of the English law that a 
consideration is necessary to support a promise. Accord- 
ingly a gratuitous promise by an agent to perform an act 
for the principal is unenforceable. If the agent enters 
upon the performance of the act, then he may be liable 
for the negligent manner in which he performs it, either, 
as is sometimes said, because the consideration then arises 
from the fact that the principal suffers a detriment in 
parting with his control over the subject-matter of the 
agency, or, as is more accurately said, because one who 
voluntarily meddles with the property rights or quasi 
property rights of another is bound to act as an ordinarily 
prudent man would act under like circumstances.^ 

The main difference therefore between an agency by 
contract and a gratuitous agency lies in the fact that the 
former may be enforced while it remains unacted upon by 
either party, while the latter can be enforced only when 
it has been acted upon by the agent, and he has, by his 
^t, involved the interests and rights of the principal. 
But of this hereafter.^ 

^ Halnptzok v. Great Northern By., supra, 
» Ante, §§ 14-22. 

* Thome v. Deas, 4 Johns. (N. Y.) 84 ; Pollock on Cont. (6th ed.) 
pp. 170-71 ; 2 Law Q. Rev. 33. 

* Post, §§ 97, 98. 
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CHAPTER III. 

FORMATION OF THE RELATION BY RATIFICATION. 

§ 30. Meaning of the Term. 

(1) Ratification generally. The assent of the prin- 
cipal to the act of the agent may be given either before 
the act is performed, or after it is performed. When 
given before it is performed the assent is in the nature of 
an appointment of the agent for the performance of 
the act as explained in the preceding chapter. When 
given after the act is performed it is in the nature of a 
ratification of the act, and is intended to clothe the act 
with the same qualities as if there had been a prior 
appointment. Two cases of ratification are clearly dis- 
tinguishable : (1) where the agent had no prior authority 
for any purpose and the ratification operates as an appoint- 
ment as agent and as authority to do the act ratified; 
(2) where the agent had some prior authority, but exceeded 
it in the act in question, and the ratification operates 
as an extension of the authority so as to cover the act 
ratified. 

(2) Definition, Ratification is the adoption of an act 
or contract entered into in behalf of the one ratifying by 
one who had no previous authority to represent the one so 
ratifying in the doing of the act or the making of the 
contract.^ 

When such unauthorized act comes to the knowledge of 
the one in whose behalf it was assumed to be performed, 

^ Kegley v. Lindsay, 67 Fa. St. 217, 228. 
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he has an election either to repudiate the act or to accept 
it. If he elects to accept it, the acceptance or adoption of 
it constitutes a ratification, and relates hack to the time 
the act was performed in such manner as to involve the 
principal and the third person in the same legal conse- 
quences as would have ensued had the act heen author- 
ized in advance. The subject falls into two main heads : 
(1) Elements of ratification; (2) Legal effects of ratifi- 
cation. 

1. Mements of Bdtifieaium. 

§ 31. Analysis of Elements. 

The essential elements of ratification are as follows: 
(1) An act performed by an * agent' in behalf of an 
existing 'principal;' (2) The subsequent real assent of 
the principal to the act so performed in his behalf; (3) The 
competency of the principal to give a binding assent ; 
(4) In some cases an assent expressed in a particular 
form; (5) The legality of the act ratified. 

§ 32. (I.) Act performed in Behalf of Existing Principal. 

Two elements must concur before the basis for ratifica- 
tion can be said to be laid ; (1) The principal must be an 
existing person capable of being ascertained, and (2) The 
contract must have been made in the name of or in behalf 
of such existing and ascertainable person. 

(1) The principal must be an existing person. If an 
agent professes to make a contract in behalf of a corpora- 
tion to be formed, but not yet in existence, the contract is 
incapable of ratification after the corporation has a legal 
existence. The corporation may make a new contract 
upon the same terms as the original one, but this is a 
different matter from ratification. It is one thing to 
intend to ratify and to proceed upon the assumption that 
there is a ratification, and another thing to intend to make 
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a contract and to proceed upon that assumption.^ But if 
after the incorporation the company is found in possession 
of property or benefits accepted under the terms of the 
contract, this may be equivalent to proof of a new contract 
on the terms of the original one.* This comes very near 
the line of ratification, but is distinguishable from it in 
theory.* Perhaps the most logical holding would be to 
regard the company's liability as resting on an implied 
contract to pay reasonable value, instead of an express one 
to pay the agreed price. 

(2) The contract must be professedly made in behalf of 
such principal. ]^o one can sue on a contract except the 
person who made it, or one who stands in his shoes ; ^ or a 
person who ratified what purported to be a contract made 
by his agent.* If A. professes to be making a contract for 
B., G. cannot, by an attempted ratification, take advan- 
tage of it, nor can C. ratify it so as to become liable on it.^ 

§ 33. (n.) Assent of the Principal. 

Katification, like prior authority by agreement, rests on 
assent. The assent of the agent is already given by his 
assuming to act. The assent of the third party is already 
given by his entering into the contract.^ The assent of 

1 In re Northumberland Avenue Hotel Co., L. R. 33 Cb. D. 16; 
Stainsby v. Frazer's Co., 3 Daly, (N. Y. C. P.) 98. 

2 Mc Arthur v. Times Printing Co., 48 Minn. 319. 

» Howard v. Patent Ivory Co., L. R. 38 Ch. D. 156 ; Paxton Cattle 
Co. V. First National Bank, 21 Neb. 621 ; Beirs Gap R. R. v. Christy, 
79 Pa. St. 54; Rockford, &c. R. v. Sage, 65 111. 328. 

* Boulton V. Jones, 2 H. &. N. 564 ; Boston Ice Co. v. Potter, 123 
Mass. 28. 

* Watson V. Swann, 11 C. B. n. s. 756. 

« Jones r. Hope, 3 Times Law Rep. 247'; Hawke ». Cole, 62 Law 
Times, 658; Hamlin ». Sears, 82 N. Y. 327 ; Western Pub. Co. v. Dist. 
Tp. of Rock, 84 la. 101. 

"^ As to whether he can withdraw his assent before ratification, see 
post, § 38. 
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tlie principal is therefore all that is required to make the 
contract binding on him and on the third person. Much 
the same considerations govern the doctrine of assent in 
ratification as govern the assent in the acceptance of an 
offer. ^ These may be summarized as follows: (1) The 
assent maj be express or implied. (2) Silence is not 
(ordinarily) assent. (3) Assent must be in toto and 
unconditional. (4) Assent must be free from mistake or 
ignorance as to facts, and from fraud. A further con- 
sideration involves the question: (5) Has the third party 
a right to recede before ratification by the principal? 

§ 34. — (l) Assent may be Ezpreaa or Implied. 

Except in cases where a particular form is necessary, 
the ratification may be either by express words or by con- 
duct. All that the law requires is such a manifestation 
of the intent of the principal to adopt the act of the agent 
as would lead the ordinarily prudent man to conclude that 
the principal has assented. The main difference between 
the two methods is in the nature of the proof offered to 
establish the ratification. One other difference has to do 
with the question whether the principal knew all the 
material facts when he manifested his assent. If he lias 
expressly adopted the act there may be a presumption that 
he has either learned all the material facts or has learned 
all he cares to know of them, and has deliberately assumed 
the risk as to the others;* while if he has impliedly 
adopted the act, the conduct relied on to establish the as- 
sent must have a greater or less probative force according 
as the principal knows or does not know the facts to which 
his conduct is sought to be related.* While, therefore, 

1 Yet it mnst not be supposed that ratification is a contract. It is 
an election to regard a prior acceptance by an nnanthorized agent aa 
the assent of the principal. Metcalf v, Williams, 144 Mass. 452. 

8 Kelley r. Newburyport Horse R., 141 Mass. 496. 

8 Combs r. Scott, 12 Allen, (Mass.) 493. 
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the knowledge of the principal of the material facts 
connected with the transaction is a material element in 
ratification,^ the difficulties of establishing such actual 
knowledge increase or diminish according as the ratifica- 
tion is by conduct or by words. ^ 

(1) Express Ratification. Express ratification, like 
express authority, may ordinarily be in any form, parol or 
written, and if written, sealed or unsealed.' Where, how- 
ever, a prior authority would require to be in any particu- 
lar form, a subsequent ratification must be in like form. 
This general rule is subject to some qualifications to be 
considered hereafter.* 

(2) Ratification hy Condtcct, Any conduct by the prin- 
cipal which would lead a reasonable man to conclude that 
the principal is manifesting an intent to be bound by the 
agent's contract will be deemed a ratification. This con- 
duct may assume an endless variety of forms. Only a few 
of these can be here mentioned by way of illustration. 
By accepting benefits under the contract, a principal will 
be held to have ratifiedr-4t. ''!N^ rule of law is more 
firmly established than the rule that if one, with full 
knowledge of the facts, accepts the avails of an unauthor- 
ized treaty made in his behalf by another, he thereby 
ratifies such treaty, and is bound by its terms and stipula- 
tions as fully as he would be had he negotiated it him- 
self." * By bringing an action on the contract, a principal 
will be held to have ratified it, whether the action be 
against the third person or against the agent for the pro- 
ceeds of the contract.* By promising to pay the agent's 

1 Post, § 37. « Hyatt v. Clark, 118 N. Y. 563. 

» Ante, § 26. * Post, § 40. 

» Strasaer r. Conklin, 54 Wis. 102; Hyatt v. Clark, 118 N. Y. 563 ; 
Pike 17. Douglass, 28 Ark. 59; Thomas v. City N. B., 40 Neb. 501 ; 
Wheeler, &c. Co. v Aughey, 144 Pa. St. 398. 

« Bank of Beloit v. Beale, 34 N, Y. 473; Partridge v. White, 59 Me. 

3 
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commissioDs after full knowledge of the unauthorized con- 
tract, the principal ratifies the act.^ Even an express 
declaration of repudiation of the contract may be over- 
come by subsequent conduct, but the proof should be clear 
and decisive.^ 

§ 35. — (2) Ratification by Silence. 

It is a general rule in the law that silence does not give 
consent,' and this is modified only by the consideration 
that in some special circumstances good faith may require 
a man to speak or be thereafter estopped by his silence. 
In the application of these principles to the doctrine of 
ratification it is necessary to distinguish at the outset 
between an unauthorized act by one who has no authority 
to act at all, and a like act by one who has some authority 
to act but who has exceeded his authority. 

(1) Unauthorized Act by Stranger, Mere silence by 
one in whose behalf a stranger has assumed to act would 
not probably be suflBcient evidence of ratification, al- 
though, in connection with other circumstances, it might 
be some evidence.* Circumstances may also be present, 
which, coupled with the silence of the supposed principal, 
would lead a reasonable man to believe that an agency did 
in fact exist. In such a case a duty seems to be laid upon 
the supposed principal to speak in order not to mislead the 
third party to his injury.* The question is after all one 
as to the sufficiency and not the kind of evidence, and it 

564 ; Frank r. Jenkins, 22 Oh. St. 597 ; Merrill v, Wilson, 66 Mich. 
232; Benson v. Liggett, 78 Ind. 452. 

1 Gillett v. Whiting, 141 N. Y. 71. 

2 City of Findlay v. Pertz, 66 Fed. Rep. 427. 
8 Royal Ins. Co. w. Beatty, 119 Pa. St. 6. 

* Ward V. Williams, 26 IlL 447 ; Philadelphia, &c R. v, Cowell, 28 
Pa. St. 329. 

6 Heyn v. O'Hagen, 60 Mich. 150; Saveland v. Green, 40 Wis. 
431. 
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f 

is clear that silence in one set of circumstances would not 
have the same evidential force as in another set of circum- 
stances. ^' It is one thing to say that the law will not 
imply a ratification from silence, and a very different 
thing to say that silence is a circumstance from which, 
with others, a jury may imply it.'' ^ 

(2) Unauthorized Act by Agent. Where an agent ex- 
ceeds his authority, and the principal, after knowledge of 
the transaction, remains silent, such silence may in itself 
be sufficient evidence of ratification.* In some cases it 
may amount to conclusive evidence of ratification.^ The 
evidential force of the silence is much greater and more co- 
gent where an agency actually exists than where the act is 
that of a stranger, because the circumstances of the case 
demand more imperatively that the principal should speak. 
The time within which he must speak is to be determined 
by the facts of the case. It must be a reasonable time 
after he learns of the unauthorized act.^ 

§ 36. — (3) Assent must be in toto and unconditional. 

The principal must ratify the whole act or disaffirm the 
whole. He cannot ratify as to a part and disaffirm as to 
the rest.* A man cannot take the benefits of a contract 
without bearing its burdens.* The principle is funda- 
mental and axiomatic. 

* Phil. &c. R. V. CoWell, supra. 

« Fotliergill v. Phillips, L. R. 6 Ch. App. 770; Kent v. Qnicksilver 
Mining Co., 78 N. Y. 159; Mobile, &c. Ry. v. Jay, 65 Ala. 113. 

* Lee v. Fontaine, 10 Ala. 755 ; Jones v. Atkinson, 68 Ala. 167 ; 
Alexander i;. Jones, 64 Iowa, 207. 

* Mobile, &c. Ry. v. Jay, supra, 

* Smith V. Hodson, 4 T. R. 211 ; Brigham v. Palmer, 3 Allen, (Mass.) 
450; Eberts v, Selover, 44 Mich. 519 ; Mnndorff v. Wickersham, 63 
Pa. St. 87 ; Billings v. Mason, 80 Me. 496. 

* Bristow i;. Whitmore, 9 H. L. Cas. 391, 404 ; Rudasill v. Falls, 92 
N. C. 222. 
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§ 37. — (4) Assent must be free firom Mistake Or Fraud. 

In order that the ratification may be binding it is neces- 
sary that it should be genuine, that is, it must be the free 
and intelligent act of the principal. Several circumstances 
may intervene to prevent the reality of the assent, the 
chief among these being mistake and fraud. 

(1) Mistake, The most obvious ground of mistake is 
that the principal ratified the act believing certain facts 
to exist when in reality the facts were otherwise. "The 
general rule is perfectly well settled, that a ratification 
of the unauthorized act of an agent, in order to be effec- 
tual and binding on the principal, must have been made 
with a full knowledge of all material facts, and that igno- 
rance, mistake, or misapprehension of any of the essential 
circumstances relating to the particular transaction alleged 
to have been ratified will absolve the principal from all 
liability by reason of any supposed adoption or assent to 
the previously unauthorized act of an agent." ^ While 
the rule is clear that the principal must know all the ma- 
terial factis before the ratification will become binding, or, 
rather, that upon discovery of his mistake he may avoid 
the ratification, the application of the rule calls for some 
additional consideration. The first is that the principal 
may choose to ratify knowing that he is ignorant, of all 
the circumstances. In such a case he assumes the risk with 
knowledge of his ignorance, and is not misled or deceived.* 
The second consideration is that, where the agent was 
authorized to act, but departed from his instructions, 
there is a presumption that the principal knows all the 
facts. This presumption grows out of the doctrine of 
agency, — that the knowledge of the agent is the knowledge 
of the principal, since it is the duty of the agent to dis- 
close to his principal all the facts connected with the 

1 Combs V. Scott, 12 Allen, (Mass.) 493. 

* Kelley v. Newburyport Horse R., 141 Mass. 496. 
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agency.* This consideration would not prevail where the 
act was that of a stranger^ nor is it admitted as correct in 
all cases of unauthorized acts by agents.^ 

(2) Fraud, If the principal is induced to ratify the 
contract by the fraud of the third party he can, of course^ 
avoid the ratification.* 

§ 38. — (5) Has the Third Party a Right to recede before 

Ratification ? X . ^ ^<^ • 
. It is a disputed question whether the third_party who 
has entered into a contract with an unauthorized agent 
has a right to recede from the contract at any time before 
ratification. 

In England it is held that he has not a right to recede 
on the ground that the contract with the agent binds the 
third party, though it does not bind the principal, and 
that a subsequent ratification by .the principal relates back 
to the time when the contract was formed, and places the 
parties in the same position as if the agent had had prior 
authority.* ** It comes to this, that if an offer to purchase 
is made to a person who professes to be the agent for a 
principal, but who has no authority to accept it, the per- 
son making the offer will be in a worse position as regards^ 
withdrawing it than if it had been made to the principal ; 
and the acceptance of the unauthorized agent in the mean 
time will bind the purchaser to his principal, but will not 
in any way bind the principal to the purchaser.' ' * This 
view is further supported by some text-writers, and in 
occasional dicta of American judges. • WJjila— this-^s 

1 Hyatt V. Clark, 118 N. Y. 563. Post, § 141. 
« Combs y. Scott, 12 Allen, (Mass.) 493. 
» Owhigs r. Hull, 9 Pet. (U. S.) 607. 

* Bolton EartnaiSJStianibert, L. R. 41 Ch. D. 295. 

* North, J., in In re Portuguese, &c. Mines, L. R. 45 Ch. D. 16, 21. 

* Wharton on Agency, §§876-77; Story on Agency, §§245-48; 
Andrews v. JEtna Life Ins. Co., 92 N. Y. 596, 604. 
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the holding of the English courts on this point, they hold 
that the third person and the unauthorized agent may by 
mutual assent release the third person from any obliga- 
tions under the contract at any time before ratification.^ 

In the United States the doctrine generally prevails 
that the third person may recede from the contract at any 
time before ratification, on the ground that prior to rati- 
fication there is no mutuality, and that if one party is free 
to be bound or not bound the other must also be free.* 
The decision in Dodge v, Hopkins actually goes beyond 
this point, and holds the unauthorized contract a nullity, 
and a subsequent ratification also a nullity unless assented 
to by the third, party. But this is obviously too refined 
for the necessities of business. It is better to treat the 
contract between the third person and the agent as in the 
nature of an offer to the principal which the latter may 
accept or reject by an election operating upon the previous 
unauthorized acceptance by the agent. It differs from an 
ordinary offer in contract mainly m^this, that it remains 
open until withdrawn, whereas an ordinary offer lapses by 
the expiration of time. This avoids the extremes of the 
English doctrine on the one hand, which treats the unau- 
thorized contract as in effect an irrevocable offer, and of 
the doctrine of Dodge v. Hopkins on the other hand, which 
treats it as in effect no offer at all. The case is an anom- 
alous one at best and requires anomalous treatment.* 

§ 39. (m.) Principal must be Competent. 

The competency of the principal has already been dis- 
cussed. The same considerations prevail in respect of the 

1 Walter v. James, L. E. 6 Ex. 124. 

2 Dodg ej?. Ho pkiog. 14 Wis. 630 ; Atlee v. Bartholomew, 69 Wis. 
43; Townsend v. Coming, 23 Wend. (N. Y.) 435. See also Wilkinson 
V. Heavenrich, 58 Mich. 574 ; McClintock v. South Fenn. Oil Co., 146 
Pa. St. 144, 161-62. 

« See 9 Harv. L. Rev. 60 ; 5 Am. St. Rep. 109. 
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competency of the principal to ratify an act as to authorize 
it. Persons under disability cannot conclusively ratify.^ 

The matter presents itself, however, in several aspects : 
(1) The principal may have been competent when the act 
was done and competent when it was ratified; (2) he may 
have been incompetent when it was done and incompetent 
when it was ratified; (3) he may have been competent when 
it was done and incompetent when it was ratified; (4) he 
may have been incompetent when it was done and com- 
petent when it was ratified. The first three cases call for 
no special comment. In the first, the ratification is 
clearly binding. In the second and third it is as clearly 
not binding. 

The fourth case presents a difficulty. If the incom- 
petent could have appointed an agent, subject only to his 
right to disaffirm the contract of agency, then clearly he 
could, on arriving at competency, affirm the agency and 
thereby ratify the acts of the agent. So, it would seem, 
he could ratify unauthorized acts of that agent as well as 
authorized acts. So, too, he could ratify the licts of one 
who assumed to represent him without any authority. But 
if the appointment of an agent by the incompetent would 
be void (as in some States in case of infancy), then clearly 
the act could not have been authorized when it was 
performed. How then could it be ratified after it was 
performed? The conclusion is that the act so done by an 
agent can not be ratified.^ But this is dependent upon 
the answer to the question whether the infant could have 
appointed the agent.* 

1 McCracken r. City of San Francisco, 16 Cal. 591, 623-24; Armi- 
tagd V. Widoe, 36 Mich. 124. 

* Trueblood v. Trueblood, 8 Ind. 195 ; Armitage v. Widoe, 36 Mich. 
124. 

* See ante, § 15. 
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§ 40. (rv.) Form of Ratification. 

It has already been seen that, with the exception of a 
few cases, the authority of an agent may be conferred 
without any formality whatever. The same general rule 
applies to ratification. Unless the case is one in which 
the authority, if conferred in the first instance, must 
have been under seal or in writing, the ratification may 
be by parol. ^ 

(1) Ratificatian of Ag&rvfs Contract under Seal. Au- 
thority to execute a contract which is required to be under 
seal, must be conferred by an instrument under seal, and 
consequently the unauthorized execution of such a contract 
can only be ratified by an instrument of equal formality.* 
But the constantly growing tendency to do away with the 
formality of a seal has led to an exception to the above 
rule, and it seems now to be generally recognized that the 
execution of a sealed instrument by a partner in the firm 
name may be ratified by the other partner by parol. • The 
Massachusetts court goes still further and holds that a 
parol ratification is sufficient, even iA cases where the 
unauthorized execution of the sealed instrument is in the 
name of an individual.^ Of course, if the sealed instru- 
ment is one upon which no seal is necessary, the seal may 
be regarded as mere surplusage and the instrument ratified 
by parol.* 

(2) Ratification of Contract required by Statute oj 
Frauds to be in writing. It has been seen that in some • 
States, the Statute of Frauds provides that where a con- 

1 Gos8 V. Stevens, 32 Minn. 472 ; Taylor v. Conner, 41 Miss. 722. 

2 Heath v. Nutter, 50 Me. 378; SpofEord v. Hobbs, 29 Me. 148; 
Despatch Line v. Bellamy Mfg. Co., 12 N. H. 205. 

» Peine v. Weber, 47 HI. 41 ; Holbrook v. Chamberlin, 116 Mass. 
155. 

* Mclntyre v. Park, 11 Gray, (Mass.) 102; Holbrook v, Chamberlin, 
116 Mass. 155. 

* Adams v. Power, 52 Miss. 828. 
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tract is required to be in writing and signed by the party 
to be charged, or his agent tliereunto duly authorized, 
such authority to the agent must also be in writing.^ 
Under the rule stated above, it seems clear that when 
such a contract is executed by the agent without due 
authorization, his act can only be ratified by an instru- 
ment in writing.^ It is held in one State, however, that 
a parol ratification is sufficient,* If the agent had written 
authority, but departed from it by signing a contract not 
authorized by the instrument of agency, a parol ratificar 
tion of the contract as signed is unavailing.^ 

§ 41. (V.) Legality or Validity of Act ratified. 

It is a general rule that the principal may ratify any 
act which he could have authorized.* As he may authorize 
an act resulting in tort as well as an act resulting in con- 
tract, so he may ratify the one as well as the other.® The 
adoption of the benefits of an act made with knowledge of 
the material facts, carries with it the burdens of the act, 
whether those burdens arise from contract or from tort. 

§ 42. -<- Exceptions to Rule. 

An exception to the general rule is found in the case of 
notice in behalf of an alleged principal where the notice 
is one of an existing intent. Such notice cannot be given 

1 Ante, § 26. 

2 McDowell V. Simpson, 3 Watts, (Pa.) 129. This view finds some . 
sapport in the case of Ragan v. Chenault, 78 Ey. 545, in which it is 
held that where a statute provides that an agent cannot make a con- 
tract of suretyship without written authority, a parol ratification is 
insufficient. 

* Hammond i;. Hannin, 21 Mich. 374. 

* Kozel V. Dearlove, 144 HI. 23. 

6 McCracken v. City of San Francisco, 16 Cal. 591 ; City of Findlay 
r. Pertz, 66 Fed. Rep. 427. 

* Dempsey v. Chambers, 154 Mass. 330. 
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by a stranger, or by an agent in excess of authority, and 
be subsequently ratified so as to avail the principal. The 
reason is that the party notified has a right to know, not 
merely the facts on which the notice is based, but the 
then existing intent of the principal, with reference to 
such facts so far as they concern the one notified. This 
he is not informed of authoritatively, and it is immaterial 
that there is a subsequent authority. Thus, if X. is 
indorser on a bill which has been dishonored, a notice of 
dishonor given him by A., who is a stranger to the bill 
and to the holder, will not avail the holder, and it seems 
is incapable of ratification by the holder,^ In this case 
the holder could have authorized A. to notify X., but can- 
not ratify the act where it was unauthorized. So a notice 
to quit by two out of three joint owners will not avail as 
against a tenant. ^* The rule of law, that omnis ratihor 
hitio retrotrahitur, etc., seems only applicable to cases where 
the conduct of the parties on whom it is to operate, not 
being referable to any agreement, cannot in the mean time 
depend on whether there be a subsequent ratification."^ 
Neither can there be a ratification if the rights of strangers 
have intervenied, even though the stranger knows of the 
unauthorized contract.' 

« 

§ 43. — Converse of Rule. 

The converse of the rule is that an act which could not 
have been authorized cannot be ratified. It ^ay be that 
the act if done by the principal or by an authorized agent 
would have been void; if so, a ratification would be void.* 

1 Stewart v. Kennett, 2 Camp. 177 ; Brower v, Wooten, 2 Taylor, 
(N. C.) 70; Chanoine v. Fowler, 3 Wend. (N. Y.) 173. 

2 Right y. Cnthell, 5 East, 491. 

» Pollock V. Cohen, 32 Oh. St. 514 ; Taylor v. Robinson, 14 
Cal. 396. 

« Armitage v. Widoe, 36 Mich. 124 ; Milford v. Water Co., 124 Fft. 
Bt. 610. 
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This generally involves the question of competency of the 
party, or the form of the act. Or it may be that the act 
if done by any one would have been illegal; if so, the rati- 
fication would be illegal, certainly if the act continues to 
be illegal when ratified.^ But there may be two special 
cases. First, the act may be legal when done but illegal 
when ratified, or second, the act may be illegal wh^n done 
but legal when ratified. In either case the ratification 
is probably inoperative. In the first case, because when 
the contract became illegal the offer must be regarded as 
revoked and a subsequent acceptance of it would be too 
late. In the second case, because, as the ratification re- 
lates back to the time of the unauthorized contract, it 
would bring into existence a contract illegal when made.^ 

§ 44. — Ratification of Forgery. 

A special instance in the law of ratification is presented 
in the case of forgery. If A. forges the name of B. to an 
instrument can B. ratify the forgery? This is a vexed 
question on which there is no agreement. It is contended, 
on the one hand, that so far as the rights and liabilities of 
B. are concerned there is no more reason why he may not 
ratify the written contract than why he might not ratify 
the same contract,^ it rested in parol.* But it is con- 
tended, on the other hand, that one who commits a forgery 
does not assume to act as agent of the person whose name 
is forged ; that the only jconceivkble motive for ratification 
is to conceal a crime ; that the doctrine of ratification does 
not apply^^ and the person attempting to ratify is not 
bound.* While this conflict exists as to ratification, it is 

1 Milford V. Water Co., 124 Pa. St. 610. 

* Milford V. Water Co., supra. 

« Greenfield Bank v. Crafts, 4 Allen, (Mass.) 447 ; Hefner v. Vando- 
lah, 62 111. 483; Howard v. Duncan, 3 Lans. (N. Y.) 174. 

* Heniy v. Heeb, 114 Ind. 275; Workman u. Wright, 33 Oh. St 




44 FORMATION OF AGENCY 

generally agreed tbat the doctrine of estoppel is applicable 
in cases where the attempted ratification leads innocent 
third persons to change their legal position^ or lose or 
impair their legal rights.^ There is also agreement on 
the proposition that no ratification or estoppel on the part 
of the principal can deprive the State of the right to pros- 
ecute the wrong'doer for forgery.* 

2. Legal Effects of Eatifieation. 

§ 45. Ratifioation ia irrevocable. 

Katification bears many analogies to acceptance of an 
offer. Among others is the rule that when once the prin- 
cipal has, with knowledge of the facts^ .free from mistake 
or fraud, adopted the act of the assumed agent as his own^ 
he cannot afterward withdraw his ratification.* 

§ 46. Xiffect as between Princ^al and Third Party. 

Ratification relates back to the time of the contract or 
act ratified, and the principal and third party are in the 
same position as if the act has been at that time author- 
ized.* The principal becomes immediately liable upon the 
contract, and liable as well for any fraud committed by 
the agent in its formation,* or any tort connected with its 
performance. • If it is merely an act and not a contract 

405 ; Shisler v. Vandike, 92 Pa. St. 447 ; Owsley v. Philips, 78 Ky. 517 5 
Brook V. Hook, L. B. 6 Ex. 89 ; M'Kenzie v. British Linen Co., L. 
R. 6 A pp. Gas. 8*2. 

^M'Kenzie v. British Linen Co., supra; Casco Bank v. Keene, 53 
Me. 103; Rudd v. Matthews, 79 Ky. 479; Cqrser v. Paul, 41 N. H. 24. 

* M'Kenzie v. British Linen Co., supra. 

* Brock V. Jonefl,~4fi_ Tex. 461 j Jones v, Atkinson, 68 AJa. 167; 
Smith V. Cologan, 2 T. R. 188 n. ^. _ 

* Fleckner v. Bank of U^ S., 8 Wheat. (U. S.) 338. ~^ 

* Nat. Life Ins. Co. v. Minch, 53 N. Y. 144 ; Lane v. Black, 21 W. 
Va. 617; Fairchild v. McMahon, 139 N. Y. 290. 

* Nims V. Mount Hermon Boys' School, 160 Mass. 177. 
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which is adopted^ the principal becomes liable for torts 
committed within the scope of the act.^ On the other 
hand, the question as to whether the third person is bound 
by a ratification without a new assent on his part depends 
on the question whether the third person has a right to 
recede from the contract before ratification. This has 
already been discussed,' with the result that.it seems 
justifiable to say, at least in this country, that the third 
party is not bound unless he has, by leaving the contract 
unrevoked, signified to the principal his willingness to 
be bound* But, of course, such assent on the part of the 
third person would also relate back to the time of the 
original contract and create obligations against him as of 
that date.* 

§ 47. Effect as between Principal and Strangers. 

While as between the parties ratification relates back to 
the time of the original transaction, it cannot by so doing 
cut o£E the intervening rights of strangers to the transac- 
tion. Purchasers of the subject-matter of the contract, 
attaching creditors, and others who acquire rights in the 
subject-matter of the contract, are protected from the effects 
of a subsequent ratification.^ 

§ 48. Bffect as between Principal and Agent. 

Since ratification is equivalent to prior authority it fol- 
lows that the agent after ratification is, if he has fully in- 
formed his principal as to the facts, in the same position 
as if he had possessed prior authority to do the acts in- 
volved in the ttansaction.* He is no longer responsible 

1 Dempsey v. Chambers, 154 Mass. 330. 

« Ante, § 38. • State v. Torinua, 26 Minn. 1. 

* Ante, § 46; Wood v. McCain, 7 Ala. 800; Taylor P.Robinson, 14 
Cal. 396 ; McCracken v. City of San Francisco, 16 Cal. 591 ; Cook v 
TulliB. 18 Wall. (U. S.) 332. 

* Gelattv. Ridge, 117 Mo. 553. 
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unless he would have been responsible had he done the 
acts under express authority.^ Bat the agent must, to 
excuse himself^ not only act in good faith, but he must also 
be sure that he is not mistaken as to the facts communi- 
cated. A false statement whether wilful or innocent 
which induces the principal to ratify, will involve the 
agent in liability to his principal for loss or damage which 
accrues because the fact is otherwise than stated.^ More- 
over, the same conduct which might amount to ratification 
as between the principal and the third party will not 
always be so construed in favor of the agent in order to 
relieve him from liability for his own wrongful act.* 

§ 49. Effect as betw^een Agent and Third Party. 

An agent after ratification of his unauthorized act by 
his principal is in the same relation to the third party as 
if the acts had been previously authorized. The principal 
alone is generally liable on a contract which he has rati- 
fied,* though, if the third party is free to accept or reject 
the ratification and chooses to reject,* the agent would 
be liable on his warranty of authority.* But since prior 
authority will not relieve an agent from liability for a 
tort, obviously subsequent ratification will not ; ' although 
the agent may claim indemnity against the principal if 
sued for the tort in like case where he could under prior 
authority.® 

1 Pickett 17. Pearsons, 17 Vt. 470; Woodward v, Snydam, 11 Ohio, 
360 ; Bray v. Gnnn, 53 Ga. 144. 

2 Bank of Owensboro v. Western Bank, 13 Bosh, (Ky.) 526. 
8 Triggs V. Jones, 46 Minn. 277. 

* Story on Agency, § 244. 
^ As to which see ante, § 38. 
« See post, § 183. 

"^ Josselyn v. McAllister, 22 Mich. 300; Richardson v, T^m^^ 
28 Me. 463 ; Wright v. Eaton, 7 Wis. 595. 
8 Post, § 85. 
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CHAPTER IV. 

FOBMATION OF THE RELATION BY ESTOPPEL. 

§ 50. Agencies not resting on Assent. 

The agencies hy agreement and ratification rest on as« 
sent. The agent is either appointed by the principal to 
carry out the will of the latter, or the latter adopts the act 
of the agent as an expression of his own will. The agen- 
cies we have now to consider do not rest on assent, but are 
created by the law on grounds of public policy or conven- 
ience irrespective of the consent of the principal. 

§ 51. Meaning of Estoppel. 

The doctrine of estoppel is based on the idea thafe wl:<^n 
one man induces another to believe in the truth of that 
which appears to be true, he will not be permitted to deny 
that it is true if the other has been misled by the repre- 
sentation.^ The representation may be made by express 
statement, or by conduct which the reasonable man would 
construe as equivalent to an express representation. The 
estoppel may therefore arise from contract, or from acts 
and conduct,^ and the acts or conduct may consist in ex- 
press representations or in implied representations.' The 
essence of estoppel is that a false impression has been 
created by one man upon the mind of another as to the 
existence of some fact on the strength of which the latter 

1 Kirk V. Hamilton, 102 U. S. 68. 

* Bigelow on Estoppel, (5th ed.) 453. 

• Ibid., pp. 556, 570. 
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is induced to change his legal position. Fraud in the usual 
sense of that term is not an essential element of estoppel.^ 

§ 52. Application to Law of Agency. 

The application of this doctrine to the law of agency is 
of the first importance. It is involved not only in the 
question as to the existence of the agency^ but also in the 
question as to its nature and extent. 

(1) Estoppel may be relied upon to establish the agency. 
When one knowingly and without dissent permits another 
to act for him in a particular transaction, or in a general 
course of transactions of which the particular transaction 
is one, he will be estopped from denying the agency of 
such other as against one who in good faith and in the 
exercise of reasonable prudence has dealt with such apparent 
agent relying on such apparent authority.' To work this 
estoppel it is necessary that the party misled should be 
so misled by the representations or conduct of the al- 
leged principal ; if he is misled by the representations 
of the agent the principal will not be estopped.* But it 
IS not necessary that the representation should be made 
to the third party directly ; ^' it is enough if it is made 
to another and intended or expected to be communicated 
as the representations of the party making them to the 
party acting on them, for him to rely and act on." * 

(2) Estoppel may be relied upon to establish the extent 
of the agency. While this is to be distinguished from the 
estoppel to deny the agency the principle on which it is 
based is fundamentally the same. In the one case the 

1 Brookhaven v. Smith, 118 N. T. 634; Stevens v, Ludlnm, 46 
Minn. 160. 

> Bigelow on Estoppel, (5th ed.) 565; Martin v, Webb, 110 XJ. S. 
7, 15; Travellers* Ins. Co. v. Edwards, 122 U. S. 457, 468; James v. 
Knssell, 92 N. C 194; Simon v. Brown, 38 Mich. 552. 

« Rathbnn v. Snow, 123 N. Y. 343. 

* Stevens v. Lndlom, 46 Minn. 160. 
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defendant makes two representations both of which are 
false, namely, that A. is his agent, and that A. as his 
agent has certain authority. If X. relies, in good faith 
and in the exercise of ordinary prudence, upon these rep- 
resentations, he may prevent the defendant from deny- 
ing either of them. In the other ease the defendant 
makes both representations; but one of them, namely, the 
fact of the agency, is true, while the other, namely, the 
extent of the agency, is false. He is equally prevented 
from denying either of them; but he is prevented from 
denying the one because it is true, while he is prevented 
from denying the other because he has represented it to be 
true.^ This phase of estoppel finds its expression in the 
general rule of law that one who deals with an agent 
within the apparent scope of his authority is protected.^ 
*^ Where one, without objection, suffers another to do acts 
which proceed upon the ground of authority from him, or 
by his conduct adopts and sanctions such acts after they 
are done, he will be bound, although no previous authority 
exists, in all respects as if the requisite power had been 
given in the most formal manner. If he has justified the 
belief of a third party that the person assuming to be his 
agent was authorized to do what was done, it is no answer 
for him to say that no authority had been given, or that it 
did not reach so far, and that the third party had acted 
upon a mistaken conclusion. He is estopped to take refuge 
in such a defence. If a loss is to be borne, the author of 
the error must bear it."* 

§ 53. Limits of the Doctrine. 

The limits of the doctrine are to be sought in the 
general law of estoppel. They may be briefly summarized 
as follows : — 

1 Bickford v. Menier, 107 N. Y. 490. 2 Pogt, g \Q2*et seq, 

« Bronson's Ex'r v. Chappell, 12 Wall. (U. S.) 681 ; Hill v. Wand, 
47 Kans. 340. 

4 
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(1) The representation must be made by the principal^ 
or by one having authority from him to make it. - 

(2) The representation must be as to a material fact. 

(3) The representation must be made with the intent 
that the other party should act upon it. 

(4) The other party, must be ignorant of the truth, and 
his ignorance must not be the result of his own negligence 
or bad faith. 

(5) The other party must actually be induced to act 
relying on the representation.^ 

Any further discussion of the elements of the doctrine 
would be foreign to the purpose of this work. Its applica- 
tion will appear in a subsequent chapter.^ 

^ Bigelow on Estoppel, (5th ed.) p. 670. 
> Post, § 102 et seq. 
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CHAPTER V. 

FOieMATION OP THE RELATION BY NECESSITY. 

§ 54. General Doctrine of Contracts from NeceBsity. 

Aside from contracts which rest upon the agreement of 
the parties there is a more or less clearly defined class of 
legal relations in which obligations are enforced by con- 
tractual remedies although in fact no contract by agree- 
ment existed between the parties. These are called ^' con- 
tracts created by law," or '* quasi-contracts/' ^ Such is 
the obligation of an infant to pay for necessaries,* of a 
man to return money received under mistake,' of a cor- 
poration to return the benefits received under a contract 
ultra vireSy^ or of a man to pay for benefits conferred 
under statutory authority.* The obligation where not a 
statutory one is created by the courts on grounds of public 
policy to do justice between the parties. 

The principle of quasi-contractual obligation is applied 
for the purpose of creating an agency where otherwise 
there would be none. Such agency generally arises from 
the necessity of the particular situation. 

§ 55. Agency of "Wife in Purchase of Necessaries. 

The typical case is that of the agency of a wife in the 
purchase of necessaries. It may be that in fact the 
husband has authorized the wife to pledge his credit, in 
which case there would be an agency by consent. But in 

1 Keener on Quasi-Contracts, Chap. I. 

2 Trainer v, Trumbull, 141 Mass. 527. 

• Keener, Chap. IL 

* Central Trans. Co. v. Pullman Car Co., 139 U. S. 24. 
« Steamship Co. v. Joliffe, 2 Wall. (U. S.) 450. 
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many cases the husband not only has not authorized the 
wife to pledge his credit, but has even forbidden her to do 
so and has notified third parties of such prohibition. In 
such case there could clearly be no agency by authority or 
assent, and yet the husband would be obliged to pay for 
the necessaries. There may be two theories on which this 
result is reached, — (1) that the obligation of the husband 
is to pay for the necessaries without regard to the question 
of agency,^ or (2) that there is a compulsory agency 
created by law under which the wife^s act is the husband's 
act.* The first theory finds color in the fact that the hus- 
band must pay even if the wife be insane or unconscious, 
or even if the husband be insane.* The second theory 
is the one, however, which is usually advanced by the 
courts and may be adopted subject to the qualifications or 
modifications growing out of the doctrines of status. 

§ 56. Agency of Infant Child in Purchase of Necessaries. 

Some of the American courts enforce the doctrine that a 
father is liable for necessaries furnished his infant child 
where no actual authority is vested in the child to pledge 
the father's credit. It is probably true that slighter 
evidence will establish authority in such cases than in 
cases where the relation does not exist.* But in some 
cases no evidence of such authority exists at all, and 
hence the agency cannot rest on assent. The English 
and some of the American courts refuse to enforce any 
obligation under such circumstances,* but some of our 

^ Keener on Qaasi-Contracts, pp. 22, 23. 

^ Benjamin v. Dockham, 134 Mass. 418; Johnston v. Sumner, 3 
Hurl. & Nor. 261. 

8 Read v. Legard, 6 Ex. 636 ; Cunningham t;. Reardon, 98 Mass. 
538, cited by Keener on Quasi-Cont. p. 22. 

* Clark v. Clark, 46 Conn. 586 ; Jowlkes v. Baker, 29 Texas, 135. 
And see Schouler on Domestic Relations, § 241 ; Jordan v. Wright, 45 
Ark. 237 ; Freeman v. Robinson, 38 N. J. L. 383. 

6 Mortimore v. Wright, 6 M. & W. 482; Shelton v. Springett, 11 
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courts enforce it on the same theory as in the case of the 
compulsory agency of the wife.^ 

§ 57. Agency of Shipmaster. 

A shipmaster has authority in cases of necessity to pur* 
chase supplies for the vessel and pledge the credit of the 
owner.* This is analogous to the purchase of necessaries 
by a wife or child, in that the plaintiff in order to recover 
must show that the supplies were in fact necessaries. Such 
authority may, indeed, be thought to be conferred by the con- 
tract or assent of the owner aided by custom, but it is closely 
analogous to the compulsory agencies arising from neces- 
sity. So also the shipmaster has authority to sell the cargo 
or even the vessel itself in case of supreme necessity.' 

§ 58. Agency of 0npaid Vendor. 

An unpaid vendor who is still in possession of the 
goods may re-sell the same as agent of the vendee and 
charge the vendee with the difference between the contract 
price and the amount received on the re-sale. This agency 
arises "by operation of law," and can be defeated by the 
vendee only by taking and paying for the goods.* 

§ 59. Other lUnatrationB. 

The doctrine of agency by necessity has been extended 
in some modem cases to relations unknown to the common 
law. The most important instance is that of the employ- 
ment of medical attendance in railway accidents. Is a 

C. B. 452; Kelley v. Davis, 49 N. H. 187; Gordon v. Potter, 17 Vt. 
348; Freeman v. Robinson, 38 N. J. L. 383; Carney v. Barrett, 4 
Oregon, 171. 

1 Gilley v. Gilley, 79 Me. 292 ; Cromwell v. Benjamin, 4i Barb. 
(N. Y.) 558 ; Watkins v. DeArmond, 89 Ind. 553. And see dictum in 
Dennis v. Clark, 2 Cash. (Mass.) 347, 352. 

2 McCready v. Thorn, 51 N. Y. 454. 

« Pike V. Balch, 38 Me. 302 ; Gaither v. Myrick, 9 Md. 118; Butler 
V. Murray, 30 N. Y. 88. 

* T)ustan v. McAndrew, 44 N. Y. 72; Benjamin on Sales, (6th ed.) 
782-795, and American note. 
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railway company liable for services rendered by a physi- 
cian in the care of injured servants or passengers, where 
the services are rendered at the request of (say) a con- 
ductor? It is held on the one side that it is, on the 
ground that the emergency creates an agency by necessity 
in favor of the highest railway official on the scene of the 
accident or within reach by reasonable means of com- 
munication.^ But this conclusion is denied in other 
jurisdictions.^ The grade of the officer may determine the 
question, but if so, it must be on the ground of assent and 
not of necessity.* 

The recent English case of Gwilliam v. Twist ^ is an 
interesting one upon this question. The driver of an 
omnibus belonging to defendants became intoxicated while 
on duty and was taken from his seat by a policeman. A 
man who happened to be standing near, volunteered to 
drive the omnibus to the defendants' yard, and the driver 
and conductor acquiesced, the former warning him to drive 
carefully. The volunteer in negligently turning a corner 
ran over and injured plaintiff, who brought action for 
damages against the defendants, owners of the omnibus. 
The trial court held, with considerable hesitation, that the 
defendants were liable for the injury, placing its decision 
upon the ground of agency by necessity ; but the Court of 
Appeal reversed the decision on the ground that the neces- 
sity did not sufficiently appear.* 

1 Terre Hante, &c. R. v. McMurray, 98 Ind. 358 ; lb. v. StockweU, 
118 Ind. 98; Indianapolis, &c. R. v. Morris, 67 III. 295. 

2 Sevier v. Birmingham, &c. R., 92 Ala. 258; Tucker v. St. Loais, 
&c. Ry. 54 Mo. 177. See Marquette, &c. R. v. Taft, 28 Mich. 289, 
where the court was evenlj divided. 

• Langan v. Great W. Ry, 30 L. T. n. b. 173; Swazey v. Union 
Mfg. Co., 42 Conn. 556. 

* 1895, 1 Q. B. 557 ; on appeal, 43 W. R. 566. 

B See also Sloan v. Centrsd Iowa Ry. Co., 62 Iowa, 728; Fox v. 
Chicago, &c. Ry. Co., 86 Iowa, 368. 
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CHAPTER VI. 

TERMINATION OF THE RELATION. 

§ 60. Ways in whioh Relation may be terminated. 

The relation of principal and agent may be terminated 
by various •methods, and for convenience of treatment, 
these methods may be classified as follows : (1) by bila- 
teral act ; (2) by unilateral act ; (3) by operation of law. 
But to the general rules governing the termination of the 
agepcy by these means there is an important exception, 
(4) where the agency is coupled with an interest or its 
revocation would involve the agent in liability toward 
third person. 

1. By Bilateral Act. 

§ 61. By Terms of Original Agreement. 

The relation may be limited by the terms of the origi- 
nal agreement, in any one of the following ways: (1) 
When the contract by its terms is to endure only during 
a certain period of time, the expiration of that period will 
dissolve the relation.^ (2) When the parties manifestly 
contemplate that the relation shall continue only until 
the happening of a certain event, the happening of that 
event likewise operates as a dissolution.^ (3) When the 
purpose for which the agency was created, is accomplished, 
either through the instrumentality of the agent or other- 
wise, the agent's authority is terminated.' 

* Gundlach v. Fischer, 59 HI. 172. 
« Danby v. Coutts, L. R., 29 Ch. Div. 500. 

« Moore v. Stone, 40 Iowa, 259 ; Short v. Millard, 68 HI. 292 ; Ahem 
V. Baker, 34 Minn 98. 
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In every case, it is a question of the intention of the 
parties^ and such intention, unless expressed by the words 
of the contract, may be implied from the circumstances of 
the case. 

§ 62. By Subsequent Agreement. 

Agency depends for its existence upon the contract by 
which it was created, and consequently a subsequent agree- 
ment between the parties to cancel or rescind their ori- 
ginal contract, terminates the relation. The rescinding 
contract, of course, must have the essential element of 
consideration, but the abandonment by either party of 
his rights under the original contract is sufficient.^ 



2. By Unilateral Act. 

§ 63. Revocation and Renunciation. 

Having considered the ways in which the agency may 
be terminated by the voluntary act of both principal and 
agent, we have now to treat of its termination by the act 
of one party alone. This may be effected, (1) by the 
principal's revocation of his agent's authority ; (2) by 
the agent's renunciation of his authority. Questions as 
to remedies for breach of contract by either principal or 
agent are considered hereafter.* 

§ 64. Revocation — "when possible. 

It is clear upon principle, that since the authority of 
the agent is conferred upon him by the principal, and is 
to be exercised on his behalf and for his benefit, the agent 
should not be permitted to continue in the exercise of 
such authority any longer than the principal desires. The 
relation is, in a degree, personal and confidential, and the 

1 Anson on Cont. (8th ed.) Pt. V. Ch. i. 
* Po«<, §§79-81. 
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principal for his own protection should be able to with- 
draw his confidence at will. It is therefore the general 
rule of law, that the principal may revoke his agent's 
authority at any time, and with or without good cause. ^ 
And this is true even where the principal has expressly 
or impliedly agreed not to revoke* In such a case, how- 
ever, the principal, although he has the power, has not 
the right to revoke, and the agent has an action against 
the principal for any damages suffered by him as a result 
of the revocation.* 

§ 65. Revocation — what amounts to. 

The revocation of the agent's authority may be by the 
express act of the principal, or it may be implied from 
the circumstances of the case. In the absence of statute, 
a sealed or written revocation is unnecessary, even though 
the authority was originally conferred by a formal instru- 
ment.' The circumstances from which a revocation will 
be implied are various. If the principal, after conferring 
the authority but prior to its execution, disposes of the 
subject-matter of the agency, or involuntarily loses con- 
trol over it, a revocation must necessarily be implied.* 
For example, if a principal confers authority upon an 
agent to sell his house, and before the agent accomplishes 
his object, the house is destroyed by fire or sold by the 
principal himself, the agent is clearly deprived of his 
power, and a revocation of authority is therefore presumed. 
And so also, if after conferring authority upon an agent 

* Hartley's Appeal, 53 Pa. St. 212 ; Blackstone v. Buttermore, 53 
Pa. St. 266; Chambers v. Seay, 73 Ala. 372; HuDt v. Ronsmanier, 
8 Wheat. (U. S.) 174. 

2 Chambers v. Seay, supra ; Blackstone v. Battermore, supra ; Mao- 
Gregor v. GardDer, 14 Iowa, 326. 

' Brookshire v. Brookshire, 8 Iredell (N. C.) Law, 74. 

* Gilbert r. Holmes, 64 111. 548. 
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to perform a specified act^ necessarily exclusive^ the prin- 
cipal gives the same power to another, the authority of 
the first agent is thereby revoked.^ But it is held that 
the authority of an agent to do a specified act is not neces- 
sarily revoked by the subsequent employment of another 
to attend to all business of the principal.* The dissolu- 
tion of a corporation or partnership, or the severance of 
the interests of joint principals, revokes the authority of 
agents.* . 

§ 66. Revocation, Notice of. 

A revocation is effectual and binding, only as against 
those who have notice that it has been made. Conse- 
quently, in order to protect himself, the principal must 
communicate the revocation not only to the agent,* but to 
all persons who, upon the strength of his previous author- 
ity, are likely to deal with him.* In case the authority 
is only for the performance of a special act, however, third 
persons cannot presume that the agency will continue 
after the performance of that act, and therefore no notice 
of revocation need be communicated to them.* Nor is it 
necessary to give notice to a sub-agent, deriving his 
authority from the agent alone. 

The method by which the revocation should be com- 
municated varies with each particular case, but the notice 
must always be sufficient to make the knowledge of the 
revocation co-extensive with the knowledge of the author- 

1 Copeland t*. Mercantile Ins. Co., 6 Pick. (Mass.) 198. 

2 Smith r. Lane, 101 Ind. 449. 

B Schlater v. Winpenny, 75 Fa. St. 321 ; Rowe v. Rand, 111 Ind. 
206. 

^ See Robertson v. Cloud, 47 Miss., 208. 

* Tier v. Lampson, 35 Vt. 179 ; Fellows v. Hartford, &c. Co., 38 Conn. 
197 ; Lamothe v. St. Lonis, &c. Co., 17 Mo. 204 ; McNeillj v. Continen- 
tal Life Ins. Co., 66 N. Y. 23. ^ 

« Watts V. Eavanagh, 35 Vt. 34. 
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ity. Thus, to persons who have never dealt with the 
agent^ a general notice through the medium of the puhlic 
press is sufficient^ whether it is seen or not. But to 
persons who have transacted business with the agent, 
actual notice must be givcvn, or at least such knowledge of 
the revocation must be communicated to them as would 
serve to place a prudent man upon inquiry.^ 

§ 67. Revocation, Effect of, as to Principal and Agent. 
As was said before, it is a general rule of law that 
unless the agent's authority is coupled with an interest, 
the principal has the power to revoke at any time, and 
with or without good cause. It does not always follow, 
however, that he has the right to revoke without incurring 
liability for breach of contract. Where there is an agree- 
ment, express or implied, that the relation shall endure 
for a definite time, the principal cannot revoke without 
subjecting himself to liability for the damages resulting 
to the agent. ^ Of course, this rule does not apply in case 
the agent has broken an express or implied condition 
ill the original contract. For instance, every contract of 
agency contains the implied condition that the agent will 
faithfully, honestly and diligently perform his duty, and 
if he fails so to do, the principal may revoke his au- 
thority without liability.* Unless guilty of gross and 
wilful misconduct, the agent is entitled, upon revoca- 
tion, to reasonable remuneration for his past services and 
expenditures.* 

1 Claflin V. Lenheim, 66 N. T. 301, 305. 

^ Lewis 17. Atlas, &c. Ids. Co., 61 Mo. 534 ; Standard Oil Co. v. Gil- 
bert, 84 6a. 714. 

* Dieringer v. Meyer, 42 Wis. 311. 

* Simmer v, Reichemker, 9 Kansas, 320. 
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§ 68. ReTOcation, Effect of, am to Third Persons. 

It has already been seen that the revocation of an 
agent's authority is effectual as to all persons who have 
notice that it has been made, the character of the notice 
depending upon circumstances. If sufficient notice has 
not been given, and the third person has no knowledge 
of the revocation, he may presume that the agency still 
exists, and his subsequent dealings with the agent are 
binding and enforceable against the principal.^ 

§ 69. Rennnoiation. 

The agent, like the principal, may terminate the re- 
lation at will. And so also, his renunciation, if not 
express, may be implied from the circumstances. Thus^ 
if the agent abandons his work, the principal is justified 
in reg^ding his authority as renounced.' 

The renunciation becomes operative, as between prin- 
cipal and agent, when knowledge of it actually reaches 
the principal. And the principal, as in the case of his 
own revocation, must notify third persons in order to 
protect himself from liability for the subsequent fraudulent 
dealings of the agent." 

If the agency is to endure for an indefinite period, the 
agent has not only the power but the right to renounce at 
any time.* But in case there is an express or implied 
agreement that the agency is to endure for a definite 
period, a renunciation is a breach of contract and subjects 
the agent to liability for the damages resulting to the 
principal. There is an exception to this rule, of course, 
when the principal, by his own breach, justifies the re- 

1 Fellows V. Hartford, &c. Co., 88 Conn. 197 ; Tier v. Lampson, 35 
Vt. 179 ; Lamothe v. St. Lonis, &c. Co,, 17 Mo. 204. 
. 2 Stoddart v. Key, 62 How. Pr. (N. Y.) 137. 
8 Capen v. Pac. &c. Ins. Co., 1 Dutcher, (N. J. L. ) 67. 
* Barrows v. Cnshway, 37 Mich. 481. 
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nuDciation. If an agent renounces the employment he 
cannot generally recover compensation for services ren- 
dered, but some jurisdictions allow a recovery on quantum 
meruit?' 

3. By Operation of Law. 

§ 70. Change affecting Subjeot-Matter. 

Contracts may be discharged without the consent of the 
parties, or irrespective of their consent. Such are the 
cases where the law creates a discharge on grounds of 
public policy, convenience, or necessity. Discharge by op- 
eration of law is a topic of the general law of contract and 
need not be specially treated here.^ So far as contracts 
of personal service are concerned the subject involves, 
(1) a change in the law itself, (2) a change affecting the 
subject-matter or circumstances of the contract, (3) a 
change affecting the parties to the contract. These changes 
are generally in the nature of what is termed a subsequent 
impossibility. 

(1) A change in the law itself which renders the con- 
tinuance of the contract impossible, because illegal, would 
operate to discharge the contract.* 

(2) A change affecting the subject-matter or circum- 
stances of the contract may operate to discharge the con- 
tract if the contract was made in contemplation of the 
continued existence of the subject-matter or circumstances 
as it or they were at the time of the formation of the 
contract. Thus if the agency be created for the sale of a 
specific article and the article should perish, without 
fault, the agency would be terminated.* So if the agency 

1 Post, § 81. 

3 Anson on Cent. (8th ed.) Ft. Y. Ch. iv., y. ; Leake on Cont 
(3d ed.) 590 et seq, 

* Cordes v. Miller, 99 Mich. 581. 

* Dexter v. Norton, 47 N. Y. 62. 
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contemplated the continued existence of a particular state 
of things, and; without fault, this condition should cease 
to exist, the agency would be terminated.^ But *^the 
parties must have contemplated the continuing of that state 
of things as the foundation of what was to be done;'' 
otherwise a change in conditions, however seriously it may 
interrupt the agency, will not discharge the contract.^ 
Whether the danger arising from the prevalence of a 
contagious disease at the place where the service is to be 
rendered will discharge the contract, is a disputed 
question.* 

(3) A change affecting the parties to the contract may 
be caused by death, insanity, illness, marriage, constraint 
of law, bankruptcy, and war. These are treated in the 
succeeding section. 

§ 71. Change in Condition of Parties. 

(1) Death. The death of either party to the contract 
terminates the agency. It is no longer binding on the 
survivor nor on the estate of the deceased.* The death 
of the principal revokes the authority of the agent, and 
any contracts made with him afterwards are a nullity, 
even though no notice of the revocation of authority is 
given.* The death of one of two joint principals has the 
like effect.' But if the agent's authority be coupled with 

1 Stewart v. Stone, 127 N. Y. 500. 

2 Turner v. Goldsmith, 1891, 1 Q. B. 544, where the destmction of 
the principal's manofactorj was held not to discharge an agency for 
the sale of the goods manufactured. 

8 Lakeman v. Pollard, 43 Me. 463 ; Dewey t;. Union School Dist., 
43 Mich. 480. 

* Lacy V, Getman, 119 N. Y. 109. 

6 Farmers', &c. Co. v. Wilson, 139 N. Y. 284; Long v. Thayer, 150 
U. S. 520 ; In re Succession of Lananx, 46 La. Ann. 1036. 

^ McNaughton v. Moore, 1 Haywood, (N. C. ) 189 ; Rowe v. Rand, 
111 Ind. 206. 



BY OPERATION OP LAW. 63 

an interest the death of the principal does not revoke the 
authority.^ 

(2) Insanity, The after-occurring insanity of the prin- 
cipal or "agent, like his death, terminates the agency.^ 
And if his insanity has been judicially declared, the 
decree of the court will be regarded as notice, and the 
revocation will operate upon all persons, whether or not 
they have actual knowledge of the insanity. But if the 
principal has not been formally adjtidged insane, persons 
who, in ignorance of the insanity, deal with the agent, are 
protected. This, upon the theory that while both prin- 
cipal and third person are innocfent and free from blame, 
the principal, by conferring the original authority, had 
made the wrong possible, and he must therefore bear the 
loss.' In accordance with the general rule, if the agent's 
authority is coupled with an interest, the principal's 
insanity does not terminate the agency.* 

(3) Illness, The illness of the principal would have 
no effect upon the agency. But the illness of the agent 
which incapacitated him from performing the duties of the 
agency would warrant him in renouncing the contract.* 
And it is immaterial that his illness is due to his own 
fault, since an inquiry as to the cause of the illness is 
treated as an inquiry into a remote cause.' If, however, 
before renunciation or notice of the termination of the 
agency, the agent should act for the principal, his acts, 
would, of course, be binding. 

A Hnnt V. Konsmanier, 8 Wheat. (U. S.) 174, 203 ; Grapel v. Hodges, 
112 N. Y. 419. Pos^§ 72. 

a Davis v. Lane, 10 N. H. 156 ; Motiey v. Head, 43 Vt. 633 ; Drew 
r. Nunn, L. R. 4 Q. B. D. 661. 

» Ante, § 16. 

* Post, § 72. 

^ Spalding v, Rosa, 71 N. T. 40 ; Robinson v. Davison, L. R. 6 Ex. 
269. 

^ Hughes V. Wamsatta Mills, 11 Allen, (Mass.) 201 (semhle). 
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(4) Marriage. The marriage of a'principal does riot, as 
a general rule, operate as a termination of the agency. 
It may, however, revoke an authority the exercise of 
which would impair rights growing out of the marriage. 
For instance it is held that a power of attorney to sell 
land, the home of a single man, is revoked by his mar- 
riage.^ The principal's wife, by the marriage, acquires 
an interest in the land which can only be divested by her 
joining in the conveyance, or in the power to convey. 
Under the common law, a woman was deprived by marriage 
of all control over her property and the authority of her 
agent was consequently revoked.' But under the modem 
statutes giving to married women the right to hold and con- 
trol separate property, this rule, of course, does not apply. 
The marriage of a woman who is under contract of service 
does not of itself afford ground for a revocation of the con- 
tract by the master.' And, as we have seen, married 
women may act as agents.^ 

(6) Constraint of Law, Where the law puts a con- 
straint on one of the parties which renders it impossible 
for him to continue the relation, the agency is revoked. 
Thus the arrest and imprisonment of an agent terminates 
the agency, and it is immaterial that the arrest is due to 
the fault of the offender.* So if a corporation be dissolved 
by judicial proceedings, the agency is revoked.* 

(6) Bankruptcy, The mere insolvency of the principal 
has no effect upon the agency, but if the principal becomes 
legally bankrupt, and voluntarily or involuntarily surren- 

1 Henderson v. Ford, 46 Texa«» 627. 
s Wambole v. Foote, 2 Dak. 1. 
2 s Edgecombe v. Buckhont, 146 N. T. 332. 

* Ante, § 23. 

^ Hughes V. Wamsatta Mills, 11 Allen, (Hass.) 201 ; Leopold v. 
Salkey, 89 HI. 412. 

•People V. Globe Ins. Co., 91 N. Y. 174, 
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ders the control of his property and affairs, the authority of 
the agent, unless coupled with an interest, is regarded as 
terminated.^ It seems, however, that even after bank- 
ruptcy, the agent may act for his principal in regard to 
all matters except those touching the rights and prop- 
erty of which he is divested by the bankruptcy.^ And it 
is also held that although the adjudication of the court 
relates back to the act of bankruptcy, persons who, subse- 
quent to the act of bankruptcy but prior to the adjudica- 
tion, deal with the agent in good faith, will be protected.' 
The bankruptcy of the agent revokes his authority to deal 
with the principal's property rights, although he might 
still perform a purely formal act.* 

(7) War. Although there are several cases to the 
contrary, it seems to be the law in America, that the 
existence of war between the country or State of a prin- 
cipal and that of his agent terminates the agency. This 
is in accord with the general rule that all trading or com- 
mercial intercourse between two countries at war is pro- 
hibited.* The exception is recognized, however, that debts 
may be paid to the agent of an alien enemy, when such agent 
resides in the same State with the debtor. But it must be 
with the mutual assent of principal and agent, and it 
must not be done with the view of transmitting the funds 
to the principal during the continuance of the war.' 

1 Story on Agency, § 482 ; Minett v. Forrester, 4 Taunt. 541 ; Par- 
ker V. Smith, 16 East, 382; Ex parte Snowball, L. R. 7 Ch. App. 548. 

2 Dixon V. Ewart, Buck, 94 ; 3 Mer. 322. 

■ Ex parte Snowball, L. R. 7 Ch. App. 648 ; Elliott v. Turquand, 
L. R. 7 App. Cases, 79. 

* Audenried v. Betteley, 8 Allen, (Mass.) 302. As to the agent's 
right to compensation after bankmptcy, see post, § 80. 

^ Kershaw v. Eelsey, 100 Mass. 561 ; United States v. Grossmayer 
9 Wall. (U. S.) 72. See ante, § 22. 

• Insorance Co. v. Davis, 95 U. S. 425 ; N. Y. Life Ins. Co. v. Stat- 
ham, 93 U. S. 24 ; Ward v. Smith, 7 Wall. (U. S.) 447. See ante, § 22. 

5 
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4. Irrevocable Agencies, 

§ 72. Doctrine of IrreTOcable Agencies. 

The general rule is that an authority vested in an agent 
may be revoked by the principal at any time, and that it 
is revoked by the death, insanity, etc., of the principal. 
But to this general rule there are at least two excep- 
tions : (1) in cases where the authority is * coupled with . 
an interest,' and (2) in cases where the revocation would 
involve the agent in liability to third persons. 

(1) A ' power coupled with an interest ' is difficult to 
define. It is generally said that the agent to come 
within the doctrine must have an interest in the thing 
itself which is the subject-matter of the agency as distin- 
guished from an interest in the execution of the power. ^ 
Thus if an agent be authorized to sell lands and apply 
the proceeds to a debt due the agent from the principal, the 
agent is said to have an interest in the execution of the 
power, but no interest in the subject-matter of the agency, 
that is, the lands.' But if his interest be in the lands, 
as if he may execute the sale in his own name, then the 
power is coupled with an interest and is irrevocable.* 
The possession of personal property under a power to sell 
coupled with an authority to apply the proceeds to the 
payment of a debt due the agent from the principal, con- 
stitutes a power coupled with an interest.* But a like 
power where the agent has not possession and therefore 
no special property in the articles, is not a power coupled 
with an interest.* An interest in the subject-matter of 

1 Hunt V, Roasmanier, 8 Wheat. (U. S.) 174. 
3 Frink v. Roe, 70 Cal. 296. But see Gaussen v. Morton, 10 B. & C. 
731. 

8 Roland v. Coleman, 76 Ga. 652. 

* Knapp V. Alvord, 10 Paige's Ch. (N. Y.) 205. 

* Hunt V. Rousmanier, supra. 
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the agency by way of security or indemnity renders the 
power irrevocable.* But an interest by way of compen- 
sation in the proceeds of the agency is not such an inter- 
est as will render the power irrevocable.* 

(2) JVhere the revocation would involve the agent in 
liability for damages to third persons, the principal may 
not revoke, nor will the law revoke, the agency. **If 
the power is in its nature such that the authority cannot 
be revoked without loss to the agent, the principal may 
not revoke. This rule has recently been treated as iden- 
tical with a rule of more limited significance, that ^ an 
authority coupled with an interest is irrevocable.' " • 
Thus if the agent has been entrusted with funds for the 
payment of the principal's creditor, and has promised the 
creditor to pay, the principal cannot afterward revoke, 
because the agent is thereafter liable to the creditor and 
would suffer loss if his authority to pay could be revoked.* 

1 Cases supra, 

s Blackstone i;. Battermore, 53 Pa. St. 266 ; Chambers v, Seay, 73 
Ala. 372. 

* Anson on Cont. (7th ed.) p. 358, citing Read t;. Anderson, L. B. 
13 Q. B. D. 779. 

^ Groodwin v, Bowden, 54 Me. 424. 



PART IL 

LEGAL EFFECT OF THE RELATION AS BETWEEN 

PRINCIPAL AND AGENT. 

§ 73. Introdttction. 

It being assumed that the relation of principal and 
agent has been formed, we pass to a consideration of 
the legal consequences of the relation as concerns the 
principal and agent. The relation when founded on con- 
tract imposes mutual obligations. We proceed therefore 
to inquire: (1) What are the obligations of a principal 
toward his agent; and (2) What are the obligations of an 
agent toward his principal? 
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CHAPTER VII. 

OBLIGATIONS OP PRINCIPAL TO AGENT. 

§ 74. Source and Nature of Obligations. 

The obligations of each party are fixed either by the 
terms of the contract agreed to by them, or by the terms 
annexed by law or custom, or by the terms reasonably 
inferred from the circumstances of the case. The relation 
being largely a fiduciary one the obligations are corre- 
spondingly high, as will appear hereafter. 

Turning then to the subject of the obligations of the 
principal, we may classify them as follows; — 

1. The duty to compensate the agent. 

2. The duty to reimburse the agent. 

3. The duty to indemnify the agent. 

§ 75. Oompensation. 

An express agreement as to compensation will fix defi- 
nitely the right and amount of recovery for the agent's 
services. The agreement may further fix the manner of 
payment or the means of ascertaining when the compensa- 
tion has been earned, or it may fix a condition upon the 
happening of which the compensation shall be deemed to 
be earned. In all such cases the terms fixed by the parties 
will be conclusive of the reciprocal rights and obligations.* 

In the absence of an express agreement as to com- 
pensation there will arise an implied agreement to pay 
whatever the services are reasonably worth, under all 

1 Wallace v. Floyd, 29 Pa. St. 184; Zerrahn u. Ditson, 117 Mass. 
553. 
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circumstances where a reasonable man would infer that 
the services were not intended to be gratuitous.^ In these 
cases the principal question is, was any compensation 
intended ? The answer must be sought in the circum- 
stances of the transaction. If they are such as to lead to 
a reasonable inference that payment is mutually intended, 
then payment may be enforced; but if they are such as to 
lead to a reasonable inference that the services were in- 
tended to be gratuitous, then, however valuable they may 
prove to be, no payment for them can be enforced against 
the one benefited. In the application of this test some 
subsidiary considerations may be assumed to be settled. 
Firsty if the services were rendered on request there is 
a presumption that compensation was intended,' except 
where the transaction is between near relatives.* In the 
latter case there must be not only the express request but 
also an express promise, for otherwise the reasonable 
inference, arising from the relation of the parties, is that 
the services are intended to be gratuitous.^ So, also, the 
presumption arising from the request may be rebutted by 
the existence of other attendant circumstances, as where 
the services are competitive, or are rendered on the chance 
of future employment.* Second, where there is no express 
request, the circumstances of the transaction may raise an 
implied request, or an implied apceptance of an offer, and 
therewith an implied promise to pay.* These cases should 
be sharply distinguished from those where the services are 

1 McCrary v. Ruddick, 33 Iowa, 521. 

» Weston t;. Dayis, 24 Me. 374 ; Weeks v. Holmes, 12 Gush. (Mass.) 
215 ; Van Arman v. Byington, 38 m. 442. 

' Hertzog v. Hertzog, 29 Pa. St. 465 : Hays v. McConnell, 42 Ind. 
285 J Scnlly v. Scully's Extr., 28 Iowa, 548. 

* Ibid, 

* Palmer v. Haverhill, 98 Mass. 487 ; Scott v. Maier, 56 Mich. 554. 

* McCrary v, Ruddick, 33 Iowa, 521 ; Shelton v. Johnson, 40 Iowa, 
84 ; Garrey v. Stadler, 67 Wis. 512. 
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rendered at the request of an employee of the principal, 
and the question is whether the employee is an agent hy 
necessity.^ Third, where there is neither an express or 
implied request, nor an express or implied promise, the 
services are deemed gratuitous however valuable they may 
have been.^ 

§ 76. Compensation : Remedies of Agent. 

In addition to the general remedies open to all credi- 
tors, an agent may have a special remedy in the nature of 
a lien upon the subject-matter of the agency. Aside from 
special classes of agents, as factors, bankers and attorneys, 
the lien is a special or particular one and extends only to 
the amount claimed for services or expenditures performed 
or incurred in behalf of the very property upon which the 
lien exists.* This lien extends to property or funds which 
are the produce or fruit of the agency and which remain 
in the hands of the agent.* The lien, however, is a pos- 
sessory one and is lost by parting with the possession of 
the property or funds. ^ In general, the doctrine here 
follows the doctrine of all common law liens.' 

General liens, that is, liens for a general balance of 
account, exist in favor of factors,^ bankers,® and attorneys.® 

1 See ante, § 59. 

* Chadwick v. Knox, 31 N. H. 226 ; Bartholomew v, Jackson, 20 
Johns. (N. Y.) 28. Cf. Hicks v. Burhans, 10 Johns. (N. Y.) 242. 

« McKenzie v. Nevius, 22 Me. 138 ; Muller v. Pondir, 55 N. Y. 325. 

* Muller i;. Pondir, 55 N. Y. 325 ; Nagle v. McFeetera, 97 N. Y. 
196 ; Vinton v. Baldwin, 95 Ind. 433. 

6 Tucker ». Taylor, 53 Ind. 93 ; Collins t;. Buck, 63 Me. 459. 

* See Jones on Liens, §§ 1-26. 

^ Story on Agency, § 376 ; Martin v. Pope, 6 Ala. 532 ; McGraft v. 
Bngee, 60 Wis. 406 ; Matthews v. Menedger, 2 McLean, (U. S. C. C.) 
145. 

^ Jones on Liens, § 241. 

* Bowling Green Savings Bank &. Todd, 52 N. Y. 489 ; Hurlbert v. 
Brigham, 56 Vt. 368. 
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Other general liens are Bometimea created by statute. But 
the details of this subject are foreign to the purpose of this 

§ 77. Compensation for UnaTitltoriced Aot. 

If the Berrice was unauthorized but is subsequently 
ratified and the benefits accepted by the principal, the 
agent may, ordinarily, recover for the services in the 
same nay and to the same extent as if the eervice had 
been originally authorized.* This doctrine most, how- 
ever, be clearly defined. In the first place the adoption 
of the act must be intended as a ratification in toto, and 
not merely as an attempt on the part of the principal to 
avoid further loss, and in the nest place it must be remem* 
bered that what might establish ratification aa between 
the principal and the third party will not, necessarily, 
establish it as between the principal and the agent.* It is 
further necessary to distinguish clearly between ratifies 
tion and a subsequent promise to pay for a gratuitous 
service; in the latter case there is no consideration for the 
promise and the agent cannot recover.' With these cau- 
tions the doctrine may be accepted in broad terms. 

§ 78. Compensation: Coadltloiis. 

The compensation may be made to depend upon the 

performance of certain conditions. If so, the performance 

of the condition is necessary to establish the claim to 

compensation.* If, however, the condition be performed 

k the agent is entitled to his compensation even though the 

B principal refuse to avail himself of the results of the 

I service. This last proposition is illustrated by the cases 

I Fri 



1 Gelatt u. Ridge, 117 Ma. S53; WOson v. Bame, 58 N. H. 393; 
Frixione v. Tagliaferro, 10 M, P. C. C. 175. 
^ TriggB V- JoneB, 46 Mian. S77. 
■ Allen B. BrvBon, 67 Iowa, 591. 
* Jones V, Adler, 34 Md. 440. 
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where commissions are promised the agent for the sale of 
the principal's property, or for the securing of a loan. 
If the agent finds a purchaser ready, willing and able 
to purchase on the terms fixed by the principal, he is 
entitled to his commission although the principal refuse 
to carry out the sale on those terms. ^ So, if the agent 
finds one willing to loan to the principal on the terms 
fixed by the latter, the agent has earned his commission 
although the principal refuse to accept the loan.^ In 
such cases the agent has performed the condition precedent, 
and the right to compensation is perfected. 

§ 79. Compensatioii : Revocation of Agency by Prin< 
cipal. 
Where the principal revokes the agency in breach of 
the contract the agent is entitled to compensation already 
earned and to damages for the breach.* This proceeds 
on the theory that the contract is still in existence but 
that the principal refuses to perform it or allow it to be 
performed. The agent in such case may sue at once and 
recover the compensation earned and unpaid plus the 
probable damages,* or he may wait till the expiration of 
the term of service and recover the compensation plus the 
actual damages. In the first course his measure of dam- 
ages is presumptively the total amount of the unearned 
stipulated compensation; but this may be reduced by 
affirmative proof by the principal as to the probability of 
the agent's finding similar employment during the unex- 
pired term.* Such proof must bfi weighty enough how- 

1 Moses 17. Bierling, 31 N. Y. 462 ; Love v. Miller, 53 Ind. 294. 

2 Vinton v. Baldwin, 88 Ind. 104. 

^ Richardson v. Eagle Machine Works, 78 Ind. 422 ; James v, Allen 
County, 44 Oh. St. 226. 

* Cutter V. Gillette, 163 Mass. 95 ; 39 N. E. Rep. 1010. 

^ Sutherland o. Wyer, 67 Me. 64 ; Hand o. Clearfield Coal Co., 143 
Pa. St. 408. 
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ever to convince the jury of the reasonable probability of 
the agent's securing such employment, the burden being 
on the principal to establish this.^ If the second course 
is pursued the measure of damages is prima facie the 
unearned stipulated compensation, but the principal may 
show in mitigation of damages what the agent has earned 
during that time, or what he might have earned had he 
acted prudently.* The right of the principal to diminish 
the damages by showing what the agent might earn pro- 
ceeds on the general doctrine of the law that upon a 
breach of contract it is the duty of the injured party to 
act prudently and diligently to prevent loss to himself. 
The application in the case of agency involves the question 
as to the duty of the agent to seek other employment. 
He is bound to exercise reasonable care to that end, but he 
is not bound to accept a different employment,' nor in a 
different locality,* nor with an employer against whom 
reasonable objections would lie.* 

It is generally held that if the principal revoke the 
agency before the agent has entered upon the performance 
of his duties, the right of action accrues at once, and the 
agent need not wait until the time of performance before 
bringing his action. • 

If the revocation oi the agency be not a breach of the 
contract, as where the agency is at the will of the prin- 
cipal,' or is revoked because of a breach by the agent 

1 Howard v. Daly, 61 N. Y. 362. 

2 Howard v. Daly, 61 N. Y.,362 ; Leatherberry v. Odell, 7 Fed. Rep. 
641 ; Horn v. Western Land Ass'n, 22 Minn. 233. 

« CoBtigan v. Mohawk, &c. Rd. Co., 2 Denio, (N. Y.) 609 ; Wolf v. 
Stadebaker, 65 Pa. St. 4.59. • 

* Costigan v. Mohawk, &c. Rd. Co., 2 Denio, (N. Y.) 609 ; Strauss v. 
Meertief, 64 Ala. 299 ; Harrington v. Gies, 45 Mich. 374. 

^ Stranss v. Meertief, 64 Ala. 299. 

• Dngan v. Anderson, 36 Md. 567 ; Howard v. Daly, 61 N. Y. 362. 
7 United States v. Jarvis, Daveis, (U. S. C. C) 274. 
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himself,^ no damages can be recovered, but only compensa- 
tion for services actually rendered. If, however, the agent 
is guilty of such gross misconduct that the service he has 
rendered is of no value to his principal, he is not 
entitled to compensation.* 

§ 80. Coinpensation : Revocation of Agency by Law. 

The circumstances which will revoke an agency by 
operation of law have already been pointed out.* There 
may be some incapacity on the part of the principal or 
some incapacity on the part of the agent. In either case 
the impossibility in question discharges the contract as to 
both parties, but does not discharge the liability of the 
principal for services already rendered. In case of death, 
insanity, illness, imprisonment, or other incapacity of 
the agent, he may recover in quasi-contract for benefits 
already conferred,* unless he has expressly stipulated that 
he shall not be entitled to compensation under such cir- 
cumstances,^ or unless he knows at the time he makes the 
contract that it will be impossible for him to perform 
it.* Even where the illness or imprisonment is caused by 
the fault of the plaintiff he may still recover, as the illness 
or imprisonment, and not the wrongful act of the agent, 
is regarded as the proximate cause of the breach.' 

Bankruptcy of the principal, however, does not dis- 
charge the estate from liability for damages, though it 
revokes the authority of the agent.® 

1 Lawrence v, Gullifer, 38 Me. 532; Massey v, Taylor, 5 Cold. 
(Tenn.) 447. 

^ Sumner v. Keicheniker, 9 Kans. 320. 

• ^n/€,§§ 70-71. 

* Wolfe V. Howes, 20 N. Y. 197; Hughes v, Wamsutta Mills, 11 
Allen, (Mass.) 201 ; Green v. Gilbert, 21 Wis. 401. 

» Cutter V. Powell, 6 T. R. 320. 

• Jennings v. Lyons, 39 Wis. 553. 

^ Hughes V. Wamsutta Mills, supra. 

* Vanuxem v. Bostwick, 19 W. N. C. (Pa.) 74 ; s. c. 7 Atl. Rep. 69a 



76 PEINCIPAL AND AGENT. 

§ 81. Compensatioii : Renunciation of Agency by Agent. 

Where the agent renounces the agency in hreach of the 
contract, it is generally held that he can recover nothing 
for the services already performed. It is due to his own 
fault that the contract is not completed, and most of the 
courts refuse to depart in his hehalf from the severe rule 
of the law, which forbids a man to profit from his own 
wrong. ^ But a few jurisdictions have been led from 
considerations of the hardships of the case to permit a 
recovery in quantum meruit for the services actually per- 
formed, so far as the value of such services exceeds the 
damage resulting from the breach.^ The two classes of 
cases are irreconcilable, and it is necessary to know what 
is held in each jurisdiction where the question may 
arise. 

The above applies to the cases of indivisible contracts^ 
or to one partly performed division of a divisible contract. 

But how of a divisible contract in which one or more 
parts have been fully performed ? If the agreement is 
that the agent shall work a year at a given price per 
month, or at a given commission on actual sales, payable 
as the work or sales progress, then the agent upon aban- 
doning the contract would be able to maintain an action 
for the full months he actually served, or the commissions 
actually earned, subject to a counter-claim for damages 
for the non-performance of the entire contract. This 
proceeds upon the theory that in effect there are twelve 

1 Stark w. Parker, 2 Pick. (Mass.) 267; Miller v, Goddard, 34 Me. 
102; Hutchinson v. Wetmore, 2 Cal. 310; Ripley v. Chipman, 13 Vt. 
268 ; Henson v. Hampton, 32 Mo. 408 ; Martin v. Schoenberger, 8 W. 
& S. (Pa.) 367; Diefenback v. Stark, 56 Wis. 462; Timberlake r. 
Thayer, 71 Miss. 279. 

2 Britton V, Turner, 6 N. H. 481 ; McClay v. Hedge, 18 Iowa, 66; 
Downey v, Burke, 23 Mo. 228 (but see Henson v. Hampton, supra) ; 
Duncan v. Baker, 21 Kans. 99 ; Parcell v. McCoraber, 11 Neb. 209; Coe 
r. Smith, 4 Ind. 79 ; Allen i;. McEibbin^ 5 Mich. 449. 
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contracts in one, and that the breach of (say) the fifth is 
no bar to an action for the full performance of the first, 
second, third and fourth. But the fifth, and the suc- 
ceeding ones, are abandoned, and the defendant is entitled 
to damages for their breach. The most serious difficulty 
in these cases is to determine whether a contract is in fact 
divisible or indivisible. ^ This is really a question of 
construction depending upon the ascertainment of the 
intent of the parties. The general tendency seems to be 
to hold contracts of service entire rather than severable, 
although payment may be stipulated for by instalments.^ 

If an infant renounce his employment, he may never- 
theless recover the value of his services, since an infant 
may always rightfully avoid such a contract.* But re- 
maining in the employment after reaching majority 
ratifies the contract, and a subsequent breach is within 
the general rule.* 

§ 82. Compensation : Agent acting for both Parties. 

Where an agent acts for both parties, his right to com- 
pensation from either depends upon the knowledge or 
want of knowledge by the principal that his agent was 
acting for the other party. If therefore A. acts as agent 
for both X. and Y. in a transaction between the two, A. 
may recover from both if each knew that A. was acting 
for the other also;* but A. cannot recover from either 

* On this see Anson on Cont. (7th ed.) pp. 300-304 ; Norrington r. 
Wright, 115 U. S. 188; Cahen v. Piatt, 69 N. Y. 348; Gerli v. Poide- 
bard Silk Mfg. Co., (N. J.) 31 Atl, Rep. 401. 

3 Diefenback v. Stark, 56 Wis. 462 ; Wilson v. Board of Education, 
63 Mo. 137 ; Davis v. Maxwell, 12 Mete. (Mass.) 286. 

^ Jndkins v. Walker, 17 Me. 38; Moses v. Stevens, 2 Pick. (Mass.) 
332; Wheatly v, Miscal, 5 Ind. 142; Lufkin v. Mayall, 25 N. H. 82. 

< Forsyth v. Hastings, 27 Vt. 646. 

* Bell V, McConnell, 37 Oh. St. 396 ; Alexander v. University, 57 
Ind. 466 ; Adams Mining Co. v. Senter, 26 Mich. 73. 
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if neither knew of the double agency;* and if the agent 
has been paid in ignorance of this fact the money may 
be recovered back by the principal.^ But how if X. 
knew A. was also acting for Y., put Y. did not know A. 
was acting for X? Clearly A. cannot recover from Y. 
Can ^e recover from X. ? 

If, however, the province of the agent is merely to bring 
the parties together, and not to advise as to the terms of 
their contract, he may recover from both parties if he act 
as the agent of both, since there is nothing inconsistent 
with a double agency in such a case.* And if, in accord- 
ance with the rules of a stock exchange, a broker who has 
orders from one customer to purchase and from another to 
sell a certain stock, procures another memj)er of the 
exchange to act for one of the parties, the transaction 
will be upheld.* If two agents agree that they will 
share the commissions received on an exchange of their 
principals' property, the agreement is illegal as it con- 
templates a fraud on the principals.^ 

§ 83. Compensation : Illegal Services. 

Where the services of the agent have been rendered in 
an unlawful undertaking he can recover no compensation. 
This applies to lobbying contracts,' contracts for im- 
properly influencing executive officers,' marriage brokerage 
contracts,^ contracts of brokers for dealing in betting 

1 Scribner v. Collar, 40 Mich. 375 ; Rice v. Wood, 113 Mass. 133 ; 
Lynch t7. Fallon, 11 R. I. 311 ; McDonald v. Maltz, 94 Mich. 172. 
'^ Cannell v. Smith, 142 Pa. St. 25. 
' Montross v. Eddy, 94 Mich. 100. 

* Terry v. Birmingham N. Bk., 99 Ala. 566. 

* Levy V, Spencer, 18 Colo. 532. 

« Trist V. Child, 21 Wall. (U. S.) 441. 

7 Tool Co. v.Norris, 2 Wall. (U. S.) 45. Ci Lyon v, Mitchell, 36 
N. Y. 235. 

8 Duval V. Wellman, 124 N. Y. 156. 
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* futures,'^ and the like.^ Where a statute or ordinance 
provides that any person- acting as real estate broker 
without a license shall be subject to a penalty, a broker 
acting without a license ^annot recover his commissions.* 
Where the statute forbids an attorney to be present at 
the taking of depositions upon interrogatories unless both 
sides are represented, he cannot recover compensation for 
such services in violation of the statute.* At common 
law an agreement of an attorney to carry on a suit and 
look to the proceeds of the suit alone for his compen- 
sation is champertous and void.^ But this rule has been 
much modified in the modern law, and such agreements 
are now generally upheld in the United States.' 

§ 84. Reimbursement. ^ 

An agent is entitled to be reimbursed for all sums 
which he has paid out, or become individually and solely 
liable for, in the due course of the agency and for the 
principal's benefit.' The expenses or outlays must have 
been reasonably necessary in due course, and not unreason- 
able in amount, or occasioned by the default or negli- 
gence of the agent himself.® Thus an attorney who, 
under implied authority, has indemnified an officer for 
making a levy, may recover from the client the loss 
suffered in consequence of such indemnity.* 

1 Irwin V. Williar, 110 U. S. 499. 
a Bixby v. Moor, 51 N. H. 402. 

* Buckley v. Hamason, 50 Minn. 195. 

* Comfort V. Graham, 87 Iowa, 295. 

^ Ackertt;. Barker, 131 Mass. 436; Blaisdell v. Ahem, 144 Mass. 
393. 

* Reece r. Kyle, 49 Ohio St. 475 ; Stanton v, Embrey, 93 U. S. 548 ; 
Fowler v. Callan, 102 N. Y. 395. 

^ Maitland v. Martin, 86 Penn. St. 120 ; Ruffner v. Hewitt, 7 W. 
Va. 585 ; Warren v. Hewitt, 45 Ga. 501. 

* Godman v. Meixsel, 65 Ind. 32. 

* Clark V. Randall, 9 Wis 135. 
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§ 85. Indemnity. 

The agent is entitled to indemnity against the conse- 
quences of all acts performed in the execution of his 
authority which are not illegal.^ Even as to the perform- 
ance of illegal acts he may claim indemnity if he did not 
know they were illegal and if they were not in fact con- 
trary to good morals or general public policy.* Thus an 
auctioneer who sells for his principal goods belonging to 
a third person is entitled to indemnity in case he is 
obliged to respond to the true owner for conversion.* So 
an innkeeper who detains a person under arrest at the 
solicitation of an officer may recover indemnity if he is 
obliged to pay damages to the involuntary guest for false 
imprisonment.* 

If the transaction is illegal, and known to the agent to 
be so, or if though not known to the agent to be illegal, 
it is a prohibited act, or against general public policy, the 
agent is not entitled to indemnity. Thus the English 
courts held prior to the Gaming Act of 1892,^ that an 
agent who has paid money for his principal or incurred 
liabilities on wagers could recover since wagers were un- 
enforceable or void, and not illegal.' Since the Gaming 
Act which renders wagers illegal, the holding has been 
otherwise.' In this country wagering contracts are gener- 
ally illegal, and not merely void, and disbursements and 
liabilities of the agent are, if he knows the transaction 

1 D'Arcy v. Lyle, 5 Binney, (Pa.) 441 ; Saveland v. Green, 36 
Wis. 612. 

2 Bibb V. Allen, 149 U. S. 481, 498 ; Moore r. Appleton, 26 Ala. 
633; 34 Ala. 147. 

8 Adamson v. Jarris, 4 Bing. 66 ; Castle v. Noyee, 14 N. Y. 329. 
* Fletcher v. Harcot, Hntton, 55. 
6 55 Vict. c. 9. 

« Thacker v. Hardy, L. B. 4 Q. B. D. 685 ; Read v. Anderson^ L. R. 
13 Q. B. D. 779. 

' Tatam ». Reeve, 1893, 1 Q. B. 44. 
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is a wager, at his own risk since he becomes particeps 
criminis^ If the transaction is one which the agent 
ought to know is illegal, he cannot recover indemnity 
although in fact he believed it to be legal.^ 

§ 86. Non-AsBignability of Obligations or Rights. 

The rule of law is strict that no one can assign his 
obligations.* Accordingly the principal cannot assign 
to a third person the obligations which by his contract 
he undertakes toward his agent. On the other hand the 
general rule is that rights or benefits under a contract 
may be assigned.^ Yet an exception occurs in the case 
of agency. A principal cannot assign his rights to the 
services of the agent> since the agent is not bound to 
assume a fiduciary relation toward the assignee or con- 
sent to be governed by the latter.® It follows that a prin- 
cipal can assign neither his rights nor his obligations 
under the contract of agency. 

1 Harvey v. Merrill, 150 Mass. I. 

« Coventry w. Barton, 17 Johns. (N. Y.) 142. 

» Post, § 94. 

* Anson on Cent. (8th ed.) Pt. III. Ch. ii. 

6 Ibid.; Hayes v. Willie, 4 Daly, (N. Y. C. P.) 259. 
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CHAPTER VIII. 

OBLIGATIONS OF AGENT TO PBINCIPAL. 

1. Agents by Contract, 

§ 87. Statement of ObligationB. 

The obligations of the agent to the principal are in the 
main as follows : — 

1. The duty to obey the instructions of the principal. 

2. The duty to exercise the skill, judgment and care 
necessary to the prudent discharge of the agency. 

3. The duty to act with the highest good faith in the 
management of the principal's interests. 

4. The duty to account fully for all the proceeds and 
profits of the agency. 

5. The duty to act in person, except where authorized 
by his principal or by custom to act through sub-agents. 

§ 88. (I) Obedience. 

Agency is a means of expressing the will of the prin- 
cipal. The agent contracts that he will serve as the means 
to that end, and the measure of his obedience is his 
conformity to the dominant will. So long as the agent 
correctly carries out the will of his principal he is pro- 
tected, but if he fails to be directed by it, and loss ensues, 
he becomes liable for the deviation.* It is no answer even 
that he used reasonable care and diligence in the course 
he pursued; he pursues it at his own risk since it is 

^ Adams v, Robinson, 65 Ala. 586 ; Frothingham v, Everton, 12 N. 
H. 239 , cases cited below. 
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contrary to his instructions. Thus where the principal 
directed the agent to return a draft at once if it was not 
paid, but the agent held the draft in order to give the 
drawee an opportunity to communicate with the drawer, 
and loss ensued, the agent was held liable for the loss.^ 
So where an agent is directed by his principal to send a 
claim for collection to A., but sends it to 6., and loss en- 
sues, the agent is liable, and it is no defence that he acted 
prudently in sending it to B., since he had no right of 
choice whatever under his instructions.^ So where a land- 
lord gave his agent a license for the lessee to assign the 
lease, but directed the agent not to deliver it until the 
lessee paid the arrears of rent, and the agent on receipt of 
a check delivered the license, and the check was dishon- 
ored, the agent was held liable for the loss.^ So if the 
agent parts with the principal's goods contrary to instruc- 
tions, he becomes liable for conversion.* Generally how- 
ever he is liable simply for a breach of the contract. 

§ 89. (n) Prudence. 

An agent is bound to bring to the performance of his 
service, and to exercise in such performance, a reasonable 
degree of skill, care and diligence. The measure of such 
skill, care and diligence is governed by the nature of the 
undertaking, and by the circumstances of the case, but 
generally speaking, it may be said to be such a degree as 
is ordinarily observed by prudent men engaged in similar 
undertakings, and under similar circumstances.* Thus, 
an agent to purchase a farm must possess and exercise 

1 Whitney v. Merchants' Union Exp. Co., 104 Mass. 152. 

2 Butts V. Phelps, 79 Mo. 302. 

« Pape V. Westacott, 1894, 1 Q. B. 272. 

* Laverty v. Snethen, 68 N. Y. 522. 

* Leighton v. Sargent, 27 N. H. 460 ; Wright v. Central R. Co., 16 
Ga. 38 ; Heineniann ». Heard, 50 N. Y. 27, 35 ; Whitney v. Martine^ 
68 N. Y. 535. 
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only that knowledge and skill which is common to all 
prudent dealers in land; while an agent to select and 
purchase a valuable and intricate machine is bound to 
display the skill and caution of an expert machinist. 
Likewise, even in the same profession or business, the 
skill and prudence required may depend upon circum* 
stances. For example, a country physician cannot be 
expected to exercise the same skill in surgery as a physi- 
cian in a large manufacturing community.^ 

In general, the same rules apply to a breach of the 
contract resulting from the agent's negligence, as to a 
breach resulting from the agent's disobedience of instruc- 
tions. An agent is presumed by law to warrant that he 
possesses and will exercise such a degree of skill as is 
reasonably demanded by the nature and circumstances of 
his undertaking; and for a breach of this implied warranty 
he will of course be liable in damages. But he does not 
undertake an absolute liability.^ If the principal has 
knowledge or notice of the agent's deficiency in skill, the 
presumption of a warranty is negatived.* 

§ 90. (m) Good Faiih. 

The relation existing between a principal and his agent 
is a fiduciary one, and consequently the most absolute 
good faith is essential. The principal relies upon the 
fidelity and integrity of the agent, and it is the duty of 
the agent, in return, to be loyal to the trust imposed 
in him, and to execute it with the single purpose of 
advancing his principal's interests.* 

Upon the general principle just stated the courts will 
not permit an agent to take any position, or to acquire any 

1 Small V, Howard, 1?8 Mass. 131. 

« Page V. Wella, 37 Mich. 415. 

« Felt V. School Dis., 24 Vt. 297. 

* Michoud V, Girod, 4 How. (U. S.) 503. 
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rights or interests that are antagonistic to those of the 
principal. He should not attempt to act for both parties 
to the same transaction without their consent,^ or in any 
way to use his authority for his own benefit.^ Thus, an 
agent with instructions to lease or purchase property for 
his principal, cannot, except with his principal's consent, 
lease or purchase it from himself.* Nor will one author- 
ized to sell or let property, be permitted to become the 
purchaser or lessee.^ In either case the principal may 
repudiate the transaction. And this is true, even though 
the motive of the agent is perfectly honest, and his action 
beneficial to the principal. The law sees only the evil 
and dangerous tendency of such transactions, and upon 
grounds of public policy refuses to enforce them in any 
case.* 

An agent cannot, through a failure to perform his duty, 
acquire interests in conflict with those of his principal. 
For example, an agent instructed to pay the taxes on his 
principal's property, and neglecting so to do, cannot ac- 
quire a valid title to the land by purchase upon tax 
sale, but will be regarded as a trustee for his principal.* 

1 Raisin v. Clark, 41 Md. 158; Walker v. Osgood, 98 Mass. 348; 
N. Y., &c. Ins. Co. V. Ins. Co., 20 Barb. (N. Y.) 468 ; Hinckley v. Arey, 
27 Me. 362 ; Meyer v. Hanchett, 39 Wis. 419. Cf. Rupp v, Sampson, 
16 Gray, (Mass.) 398 ; Orton v. Scofield, 61 Wis. 382 ; Nolte v, Hulbert, 
37 Oh. St. 445. 

2 Bnnker v. Miles, 30 Me. 431. 

« Conkey v. Bond, 36 N. Y. 427 ; Taussig v. Hart, 58 N. Y. 425 ; 
Tewksbury ». Spniance, 75 HI. 187; Boswell v. Cunningham, 32 Fla. 
277 ; Davis v. Hamlin, 108 HI. 39 ; Greenfield Sav. Bk. v. Simons, 133 
Mass. 415. 

* Eerfoot v. Hyman, 52 HI. 512; Eldridge v. Walker, 60 HI. 230; 
Martin v. Monlton, 8 N. H. 504 ; People v. Township Bd., 11 Mich. 222. 

* Michond v. Girod, 4 How. (U. S.) 503 ; People ». Township Bd., 
11 Mich. 222 ; Taussig v. Hart, 58 N. Y. 425. 

« Barton v. Moss, 32 HI. 50 ; Krutz v. Fisher, 8 Kans. 90 ; Fisher v. 
Eratz, 9 Eans. 501 ; Geisinger v. Beyl, 80 Wis. 443. 
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And an agent whose duty it is to compromise a claim 
against his principal, may not purchase the claim at a dis- 
count; and then enforce it in full against his principal.^ 
An attorney engaged to advise on a title cannot pur- 
chase an outstanding adverse title and set it up against 
his client; he will hold the adverse title in trust for the 
latter." 

Upon the same doctrine one who deals with an agent 
knowing that the latter is not in that transaction showing 
good faith toward his principal, deals at his peril as a 
party to the agent's bad faith or fraud.' Good faith 
requires the agent to give notice to the principal of all 
facts coming to his knowledge which may affect the prin- 
cipal's interests.* 

§ 91. (IV.) Accounting. 

It is a duty necessarily incident to the relation of prin- 
cipal and agent, that the agent should account to his 
principal for all money and property received by him or 
coming into his hands by virtue of the agency.* And 
this includes all profits which have accrued to the agent 
as a result of his transactions,' whether such transactions 
were within or without the scope of his authority.' 

(1) Keeping of Accounts, If the nature of the undertak- 
ing requires, it is the duty of an agent to keep reasonably 
full, regular and accurate accounts of his business, includ- 
ing both receipts and disbursements, and to preserve all 
vouchers and other evidential papers which may be of 

1 Noyes v. Landon, 59 Vt. 569. 

2 Eoff V. Irvine, 108 Mo. 378. 

^ Hegenmjer v. Marks, 37 MIdd. 6. 
< Ibid,; Devall v, Burbridge, 4 Watts & Serg. (Pa.) 305. 
^ Jett V, Hempstead, 25 Ark. 462 ; Baldwin v. Potter, 46 Vt. 402. 
e Gardner v. Ogden, 22 N. Y. 327 ; Button ». WiUner, 52 N. T. 
312 ; Lafferty v. Jelley, 22 Ind. 471. 

7 Watson V. Union Iron, &c. Co., 15 Brad. (111.) 509. 
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value to his principal.^ If, by reason of the agent's care- 
lessness, the money or property of his principal becomes 
80 commingled with that of the agent that they cannot be 
separated, the whole mass must upon well known doc- 
trines be surrendered to the principal.^ And if such 
commingled mass of funds or property is lost, the mis- 
fortune must be borne by the agent alone.* 

(2) Rendering of Accounts. In the absence of an express 
or implied agreement or of circumstances pointing to the 
contrary, it may be said that it is the duty of an agent to 
render to his principal an account of his transactions upon 
demand, or within a reasonable time.* And as a rule, no 
action can be maintained against an agent for money 
received by him, until after he has failed to comply with 
a demand of payment.^ 

(3) Set-off. Although the right of set-off or counter- 
claim ordinarily exists in favor of an agent, he will not 
be permitted to enforce it in cases where such enforcement 
would be in direct violation of the agent's duty. For 
example, where a principal directed his agent to collect 
certain rents and to apply them first to the payment of 
certain demands due to third persons, and then to the 
payment of a mortgage held by the agent; but the agent 
collected the rents and applied them all to the payment of 
his own claim, it was held, in an action by the principal 
for the money, that the agent could not set off his own 
demand, on the ground that it would be a breach of his 
trust so to do/ 

^ Haas V. DamoD, 9 Iowa, 589. 

2 Hart V, Ten Eyck, 2 Johns. Ch. (N. Y.) 62 ; Williams v. Williams, 
55 Wis. 300. 

« Bartlett ». Hamilton, 46 Me. 435. ^ 

* Leake v. Sutherland, 25 Ark. 219. 
^ Heddens v, Tounglove, 46 Ind. 212. 
« Tagg v. Bowman, 108 Pa. St. 273. 
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(4) Folloioing Trust Funds, If an agent has come into 
the possession of- property or funds which are impressed 
with a trust in favor of his principal, the principal may 
follow such property or funds, or the proceeds of such 
property, so long as they can be identified, or until they 
reach the hands of a bona fide purchaser for value.^ And 
if they become so commingled with the property or funds 
of the agent that identification is impossible, the entire 
mass will be subject to a charge in favor of the principal 
to the amount of the trust fund.^ 

(5) Principal's Title, Agent not to deny. It has already 
been seen that it is the duty of an agent to be loyal to 
his trust. Akin to that rule is one to the e£tect that 
an agent may not deny his principal's title.'* When, by 
virtue of his fiduciary relation to the principal, an agent 
comes into the possession of the principal's money or 
property, and is subsequently called upon by the principal 
to account for it, he will not be allowed, as a general rule, 
to dispute the title of the principal in such money or prop- 
erty. He may show in defence, however, that he has been 
divested of the property by one holding a paramount 
title,* or that the principal's title has either been termi- 
nated or transferred to the person under whom he claims.* 
Likewise, an agent cannot, in defence of an action by his 
principal to recover money in his hands, set up the illegal- 

1 Roca V. Byme, 145 N. Y. 182; Peak v. EUicott, 30 Kang. 156 ; 
Van Alen v. Am. Nat. Bk. 52 N. Y. 1 ; Nat. Bk. r. Ins. Co., 104 U. S. 
54 ; McLeod ». Evans, 66 Wis. 401 ; Knatchbull v. Hallett, L. R. 13 
Ch. Div. 696. 

^ Peak 17. Ellicott, 30 Eans. 156 ; Enatchbnll v. Hallett, L. R. 13 Ch. 
Div. 696. 

8 Collins V. Tillou, 26 Conn. 368. 

* Bliven v. Hudson River Rd. Co., 36 N. Y. 403, 406 ; Western 
Trans. Co. v. Barber, 56 N. Y. 544, 552. 

6 Marvin v. EUwood, 11 Paige's Ch. (N. Y.) 365. 
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itj of the transaction under which he received it or of the 
purpose to which it was to be devoted.^ 

§ 92. (V.) Appointment of Sub- Agents. 

A sub-agent is one appointed to do some act or exercise 
some authority in place of the agent. The doctrine upon 
this point is commonly said to be embodied in the maxim, 
delegatus non potest delegare, — a delegate cannot delegate. 
The maxim is a correct statement of the law so far as the 
obligation of the agent is concerned, but is subject to 
qualification in so far as the performance of the obligation 
is concerned. There are therefore two questions involved 
in the problem as to the right of an agent to appoint a 
sub-agent. The first and simplest is whether the agent 
may use a sub-agent as a means of carrying out the pur- 
poses for which the agency is created, remaining himself 
solely liable to the principal for the manner in which the 
agency is executed. The second and more difficult is 
whether the agent may delegate to a sub-agent not only 
the power to act for the principal but also the obliga- 
tions resting primarily on the agent, so that in case of 
disobedience or negligence the sub-agent shall be liable 
to the principal and the agent be absolved. The first a^' 
questfon has to do with the delegation of duties. The 
second has to do with the assignability of obligations. 
A third question, often confused with the second, but 
in reality quite distinct, has to do with the power of the 
agent to make a contract of employment in behalf of his 
principal. 

§ 93. Same : (1) Delegation of Duties. 

One who contracts to do a particular thing is generally 
responsible to the other contracting party only for results 
and not for methods. Accordingly the instrumentalities 

1 Kiewert v. Rindskopf, 46 Wis. 481 ; Snell v. Pells, 113 HI. 145. 
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by which the promisor carries out hie promise are left to 
hie owu discretion.^ But it may be that the promisee has 
contracted, expressly or impliedly, not only that a thing 
sliall ha done but also that it shall be done in a particular 
way ot by means of particular instm mentalities. This is 
peculiarly true in contracts of personal service, for the 
principal or master generally intends to stipulate for the 
personal skill, judgment, discretion and character of his 
agent. Accordingly an agent cannot generally delegate 
to any one else the performance of duties involving 
these qualities. The doctrine is broader than the field 
of agency,* but it finds its peculiar application in that 
field. While the rule is as stated it is to be qualified 
by two considerations : (1) custom or necessity may im- 
port into the contract of agency a stipulation that the 
agent may delegate the performance of his duties to 
another; (2) the rule does not extend to merely mechani- 
cal, ministerial or executive acts not involving skill or 
discretion. 

(1) It is generally true that an agent employed to buy 
or sell property for his principal cannot delegate the duty 
of buying or selling to a sub-agent, because the principal 
contracts for the judgment and discretion of the agent in 
this behalf.* But this rule bends before a usage by'which 
agents are authorized in particular cases to sell through 
sub-agents.' A bank entrusted with the collection of 
commercial paper payable at a distance has, by necessity, 
the authority to employ a sub-agent at the place of pay- 
ment to make the collection ; whether it has authority to 

1 Rochester Lantern Co. v. Stiles, &c. Co., 135 N. Y. 209 ; British 
Waggon Co. v. Lea, L. R. 5 Q. B. D. 149. 

3 Hobson v. Drommond, 2 Bam. & Adol. 303. A physician oi 
artist is aot an ' agent,' jet neither could delegate his duties. 

' Wright V. Boynton, 37 N. H. 9 ; Hunt n. Douglass, 22 Vt. 128. 

* LaoisaCt v. Lippiucott, 6 Se^. & Rawle, (Pa.) 386; Harralsoo v. 
SCein, 50 Ala. 347. 
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make the sub-agent the agent of the principal^ is another 
question.^ 

(2) While an agent cannot generally delegate a duty 
involving discretion, he may delegate one which i» merely 
mechanical, ministerial or executive in its nature. Thus 
if he is vested with discretion to make commercial paper 
he cannot delegate the exercise of this discretion to a sub- 
agent, but he may, after having exercised his own dis- 
cretion, direct a sub-agent to perform the mechanical act 
of writing and signing the paper. ^ So in the execution 
of other contracts, as an insurance policy,* or a bill of 
lading.^ And in general a merely mechanical or minis- 
terial act may be performed by a sub-agent under the di- 
rection of the agent.* 

§ 94. Same : (2) Transfer of ObligatioxL 

It is a strict rule of law that a party cannot release him- 
self from his contractual obligations by his own act. Sub- 
ject to certain exceptions he may assign his rights under 
a contract, but he can never assign his obligations with- 
out the consent! of the other party, for B. cannot compel A. 
to look to C. where A. has by contract the right to look to 
B.' Accordingly it may be laid down that an agent can- 
not transfer or assign to a sub-agent the obligation which 
lie has undertaken toward the principal, so as to create a 
privity of contract between the sub-agent and the princi- 
pal and exonerate himself from further liability. Such 

1 Post, § 95. 

« Commercial Bank ». Norton, 1 Hill, (N. Y.) 501. 

• Grady v. American Cent. Ins. Co., 60 Mo. 116. 

* Newell V. Smith, 49 Vt. 255. 

* Williams v. Woods, 16 Md. 220 ; Sayre v. Nichols, 7 Cal. 535 ; Ren- 
wick V. Bancroft, 56 Iowa, 527 ; Eggleston v. Boardman, 37 Mich. 14. 

• Arkansas, &c. Co. v. Belden, &c. Co. 127 U. S. 379 ; La Rue v, 
Groezinger, S4 Cal. 281 ; Roichester Lantern Co. v. Stiles, &c. Co. 135 
N. Y. 209. 
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assignment of obligation is effective only when the prin- 
cipal consents to substitute the sub-agent in place of the 
agent. 

§ 95. Same : (3) Sub-Agency by Authorized Contract. 

When an agent makes a contract within the scope of 
his authority he is discharging his obligation to his prin- 
cipal and is creating an obligation between the principal 
and the third party. Among other contracts which an 
agent may be authorized to make is the contract of em- 
ployment or the hiring of servants and agents. The 
authority to make such contracts of employment in behalf 
of the principal may be express or implied. Many cases 
of implied authority to engage additional agents have 
been confused in the books with cases of the appointment 
of sub-agents. 

The problem is well illustrated in cases where A. 
deposits in his home bank for collection commercial paper 
payable at a distance. In such a case A. knows that the 
home bank must send it to a correspondent bank at the 
place where it is payable. The problem is whether A., 
under these circumstances, simply authorizes the home 
bank to make use of a sub-agent in the collection of the 
paper, ^ or whether he authorizes the home bank to employ 
an additional agent in his behalf. If the first, then the 
home bank is liable for the manner in which the sub-agent 
performs the duty and the sub-agent is liable to the home 
bank; if the second, then the correspondent bank is liable 
to the principal and the home bank is exonerated if it has 
used due care in the selection of the additional agent. 
The courts differ widely in the view taken of this situation. 
One class of cases holds that A. contracts for the skill 
and judgment of the home bank in the collection of the 
paper, leaving the bank free to employ such instrumental" 

1 Ante, § 93. 
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ities as it sees fit, but assuming himself no responsibility 
for the conduct of the sub-agents.^ Another class of cases 
holds that A. under such circumstances contemplates the 
appointment of a sub-agent, and impliedly authorizes the 
home bank to make such an appointment in his behalf; 
that the obligation of the home bank is to use due care in 
making such appointment ; and that there arise two 
contracts, (1) the contract of the first bank with A. to 
use due care in selecting a sub-agent, and (2) the contract 
of the second bank with A. to use due care in the collec- 
tion of the paper.* On the first view there is no privity 
of contract between A. and the correspondent bank, while 
on the second there is such privity. The same question 
arises in the case of the appointment of a notary by the 
bank; ' and in other like cases. ^ 

It will be observed that the question in these cases is 
not as to the power of the home bank to appoint a sub- 
agent, but as to the power of the home bank to create a 
contract between the principal and a third party. It is 
not the delegation of power but the possession of power 
that is involved. And it is believed that this is the 
question in every case where it is sought to establish a 
privity of contract between the principal and a so-called 

1 Exchange N. B. v. Third N. B., 1 12 U. S. 276 ; Simpson v. Waldby, 
63 Mich. 439 ; Power v. First N. B., 6 Mont. 251 ; Allen v. Merchants' 
Bank, 22 Wend. (N. Y.) 215. 

3 Gnelich v. National State Bank, 56 Iowa, 434 ; Dorchester Bk. v. 
New England Bk., 1 Cash. (Mass.) 177 ; Merchants' N. B. v. Good- 
man, 109 Pa. St. 422; Daly v. Bank, 56 Mo. 94. 

s Ajranlt v. Pacific Bank, 47 N. T. 570; Bank v. Bntler, 41 Oh. St. 
519. 

* Dnn V. City N. B., 58 Fed. Rep. 174, where it was held that one 
who seeks through a commercial agency information as to the stand- 
ing of a person residing in a distant city, contemplates the employment 
of a sub-agent at the place where the third person lives and becomes 
the principal of such sub-agent, to whom, and not to the commercial 
agency, he must look for damages for negligence or fraud. 
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8ub-agent.^ The appointment of the sub-agent may in- 
volve the liabilities of the principal to third parties. In 
such cases it is only a question as to whether the agent 
had authority, express or implied, to appoint such sub- 
agent, and it is immaterial whether the sub-agent serve 
for compensation or gratuitously** The power to appoint 
a sub-agent may arise from necessity,* or from custom.* 

Unless there be some authority express or implied for 
so doing, the agent cannot bind the principal by a contract 
with a sub-agent.* 

§ 96. Del Credere Agents. 

A del credere agent is one who, in consideration of an 
additional compensation, undertakes to guarantee the pay- 
ment to the principal of the debts arising and becoming 
due throtigh his agency. His powers and duties are, in 
general, of the same nature and extent, as those of an 
ordinary agent, or factor. The authorities do not agree, 
however, whether the legal effect of his special under- 
taking is to make him a mere surety for the vendee, or 
primarily liable for the proceeds of the sale.* In Eng- 
land, it has been held that he is merely a surety; that 
is to say, that he guarantees the solvency of the vendee, 
and in case of default, undertakes, himself, to pay ; ^ but 
later cases clearly modify this.® In the United States, on 

1 Barnard v. Coffin, 141 Mass. 37 ; Bradstreet v, Everson, 72 Fa. St. 
124 ; Cummins v. Heald, 24 Eans. 600. 

3 Haluptzok V. Great Northern Ry. Co., 55 Minn. 446. 

« Ante, § 93 ; Gwilliam v. Twist, 1895, 1 Q. B. 557 ; 43 W. R. 566. 

* Arff V. Star Fire Ins. Co., 125 N. Y. 57 ; Carpenter v. German 
Am. Ins. Co., 135 N. Y. 298. 

6 Fairchild v. King, 102 Cal. 320. 

^ Lewis V. Brehme, 33 Md. 412. 

' Morris v. Cleasby, 4 M. & S. 566 ; Hornby v. Lacy, 6 M. & S. 166. 

8 Couturier v. Hastie, 8 Ex. 40 ; Wickham u. Wickham, 2 Kay & 
Johns. 478. 
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the other hand, it is generally held, that the del credere 
agent is primarily liable for the proceeds of the goods 
sold, as for goods sold to him.^ The question becomes 
of importance, under the provisions of the Statute of 
Frauds. If the del credere agent be regarded as a mere 
surety, his contract is to answer for the debt of another, 
and must therefore be in writing. But if he is himself 
absolutely liable in the first instance, his undertaking 
is an original one, and not within the provisions of the 
Statute.* 

It is sometimes difficult to determine whether a trans- 
action amounts to a sale between A. and B. or the creation 
of a del credere agency. It is stated broadly that "the 
law implies a mere consignment of goods for sale upon a 
del credere commission, and not a sale thereof, where the 
contract provides that the consignee shall receive them, 
and return periodically to the consignor the proceeds of 
the sales, at prices charged by the latter, the consignee 
guarantying payment thereof." • 

2. Oratuitoics Agents. 

§ 97. Obligations of Oratuitous Agents. 

The agent may undertake to perform a service for the 
principal gratuitously. In such case the promise, being 
without considei^ation, is unenforceable, and the agent is 
not liable for refusing or neglecting to perform.* But if 
the agent enter upon the performance of the undertaking 
he is bound to exercise that degree of care and skill which 

1 Lewis V. Brehme, 33 Md. 412; Sherwood r. Stone, 14 N. Y. 267 ; 
Swan V. Nesmith, 7 Pick. (Mass.) 220; WolfE v. Koppel, 5 Hill, (N. 
Y.) 458. 

* Sherwood v. Stone, supra ; Swan v. Nesmith, supra. 

* National Cordage Co. v. Sims, (Neb.) 62 N. W. Rep. 514 ; ante, § 6. 

* .Thorne v. Peas. 4 Johns. (N. Y. ) 84. where the subject is exhaust- 
ively discussed. 
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is proportioned to the risk to the interests involved.^ The 
simplicity of the rule as stated is marred hy the frequent 
use in the authorities of the terms '^ordinary" and 
'' gross " negligence. It is often said that a gratuitous 
agent or mandatory is liable only for ^^ gross " negli- 
gence.^ Aside from the objection to the use of these 
fluid terms in the law of negligence, the rule as thus 
stated seems contrary to sound public policy; and the 
objections increase when to the exception is added an 
exception to the effect that where the undertaking involves 
skill the mandatory is bound to possess the skill to do 
what he undertakes.' And it is further said that a gratui- 
tous agent is liable for wilful or malicious wrongs to third 
persons committed in the course of his agency.^ Liability 
for negligence depends upon circumstances, for negligence 
is the want of care according to the circumstances. Hence 
the gratuitous agent or mandatory must use the care which 
the ordinarily prudent man would use in like case, and 
that is a question of fact. Such is the conclusion of the 
United States Supreme Court: ** The general doctrine, 
as stated by the text writers and in judicial decisions, 
is that gratuitous bailees of another's property are not 
responsible for its loss unless guilty of gross negligence 
in its keeping. But gross negligence in such cases is 
nothing more than a failure to bestow the care which the 
property in its situation demands; the omission of the 
reasonable care required is the negligence which creates 

1 Spencer v. Towles, 18 Mich. 9 ; Williams v, Higgins, 30 Md. 404 ; 
Passano v, Acosta, 4 La. 26. 

3 Shiells V. Blackbame, 1 H. BL 158; Beardslee v, Richardson, 11 
Wend. (N. Y.) 25 ; Lamplej v. Scott, 24 Miss. 528 ; Eddy v. Livingston, 
35 Mo. 487. 

8 Dumford v, Patterson, 7 Martin, (La.) 460 ; GiU t;. Middleton, 105 
Mass. 477 ; Wilson v, Brett, 11 Mees. & Wels. 113 ; McNevins t;. Lowe, 
40 111. 209. 

^ Hammond v. Hossej, 51 N. H. 40. 
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the liability; and whether this existed is a question of 
fact for the jury to determine, or by the court where a 
jury is waived.'' ^ And in a recent case in New York 
where a banker made a gratuitous loan for A., it was held 
that the banker was bound ^^ to exercise the skill and 
knowledge of a banker engaged in loaning money for 
himself and for his customers, because of the peculiar 
character and scope of his agency, because of his promise 
of careful attention, and because the contract (sic) was 
made in reliance upon his business character and skill.'' ^ 

§ 98. OratultooB Bank Directors. 

The question of gratuitous agency arises frequently in 
the case of directors of corporations who serve without 
compensation, and the discussion has revolved particularly 
around the question as to the liability of bank directors 
for losses occasioned through their alleged negligence. 
What amount of care is a bank director, serving without 
compensation, required to exercise in the management of 
the affairs of the bank ? Several answers have been given 
to this question. A very common answer is that he is 
liable only for fraud or gross negligence amounting to 
fraud.* Another answer is that he is liable for the want 
of that care and prudence " that men prompted by self- 
interest generally exercise in their own affairs." * A 
third answer is that he is liable for negligence (without 
an epithet) and that negligence consists in the want of 
care according to the circumstances; that the circum- 
stances do not warrant a director in being judged by the 
standard of the man who is conducting his own business, 

1 Mr. Justice Field in Preston v. Prather, 137 U. S. 604, 608-9. 
a Isham v. Post, 141 N. Y. 100. 

' Swentzel v, Penn Bank, 147 Pa. St. 140 ; Bank v, Bossieux, 4 
Hughes, (U. S. C. C.) 387, 398, 3 Fed. R. 817. 
* Hun V. Caiy, 82 N. Y. 65. 

7 
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but by the standard of the ordinarily prudent bank di- 
rector as that is fixed by experience and usage.^ The last 
answer seems the most reasonable, and even in the cases 
in which ** gross" negligence is made the measure of 
liability, the reasoning results in the adoption of this 
standard.* The question sometimes turns on whether the 
duty of the directors is to the stockholders or to the 
depositors, it being urged that as to the former they are 
agents, while as to the latter they are trustees ; ^ but in 
either case the care required is the care proportioned to 
the risk, that is, the care that an ordinarily prudent busi-* 
ness man would give under similar circumstances. 

1 Brigg^v. Spaalding, 141 U. S. 132 (semble); Delano v. Case, 121 
HI. 247 ; Williams v. McKay, 40 N. J. Eq. 189. 

^ See Swentzel v, Penn Bank, supra, where the court says that the 
care to be exercised is " ordinary care." ** Not, however, the ordinary 
care which a man takes of his own business, but the ordinary care of a 
bank director in the business of a bank. Negligence is the want of 
care according to the circumstances, and the circumstances are every- 
thing in considering this question. The ordinary care of a business 
man in his own affairs means one thing ; the ordinary care of a gratui- 
tous mandatory is quite another matter. The one implies an over- 
sight and knowledge of every detail of his business ; the other suggests 
such care only as a man can give in a short space of time to the busi- 
ness of other persons, from whom he receives no compensation." Yet 
after this excellent statement the court holds ''the rule to be that 
directors, who are gratuitous mandatories, are only liable for fraud, 
or for such gross negligence as amounts to fraud!" 

8 Hun V, Gary, 82 N. Y. 65 ; Williams v. McKay, 40 N. J. Eq. 189. 



PART III. 

LEGAL EFFECT OF THE RELATION AS BETWEEN 
THE PRINCIPAL AND THIRD PARTIES. 



§ 99. Introduction. 

We have now considered; (1) the manner in which the 
relation of principal and agent may be^ formed, and (2) 
the legal efEect of the formation of the relation as between 
the principal and agent. We have now to consider, (3) the 
legal effect of the execution of the agency as between 
the principal and third persons with whom the agent may 
deal. The main object of agency is to bring the princi- 
pal into contractual relations with third persons. In 
executing the agency the agent may disclose his principal 
or he may not; he may make admissions or declarations 
affecting the principal's interests; he may receive notice 
of facts affecting the principal's interests ; or he may be 
guilty of fraud or other torts affecting such interests. 
Accordingly we have now to consider each of these five 
possible cases, and to determine the legal consequences of 
each. We have, in addition, to consider the liabilities of 
the third person to the principaL 
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CHAPTER rX. 
coirrRACT OF aoent in behalf of a disclosed 

PBINCIPAL. 

1. In Agencies generally, 

§ 100. General Coneiderations. 

The normal case of agency Is that in which the agent 
acts for a disclosed principal, in whose name, and in wl^se 
behalf he enters into contracts with third persons. In 
80 doing the agent may (1) act within the actual scope 
of his authority, or (2) act outside of the actual, but 
within the apparent scope of his authority, or (3) act 
outside of the apparent scope of his authority. The legal 
efiEect of the contract will vary in accordance with the 
variance in these three particulars. 

§ 101. Contracti actually authorized. 

It is obvious that if the principal has actually author- 
ized the contract specifically or generally, that he will be 
bound by it in the same manner as if he had made it in 
person. The agent in such a case is merely an instru* 
mentality which correctly manifests the will of the prin- 
pal. This is the object of the agency and the object is 
attained. Every consideration that leads to the enforce* 
ment of contracts made in person calls equally for the 
enforcement of the contract made under these circum- 
stances. It is immaterial by what means the agent 
derives his authority so long as it is sufficient. It may 



V. 
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spring from the consent of the principal or from the 
necessities of the situation.^ 

§ 102. Contracts apparently authdrised. 

It may happen, however, that the principal has author- 
ized his agent to make a contract or to make contracts, 
but has placed certain restrictions or limitations upon the 
agent as to the terms oi the transaction. These restric- 
tions the agent may disregard* In such a case the will 
of the principal is not correctly manifested. Is he never- 
theless bound by the contract? 

The solution of this problem depends upon a considera- 
tion much more vital than the interests of rights of the 
principal. It depends upon a consideration of the rights 
of the public generally, and of those persons specially who 
may deal with the agent. If agency is to be admitted as 
a means of transacting business, it is essential that the 
business world should be able to deal with' agents, in a 
reasonable and prudent manner, without assuming the 
risk that the agent may turn out in the end to have ex- 
ceeded his actual authority. This consideration leads to 
tl)e conclusion that where a principal has rested his agent 
with apparent authority to make a certain contract, and 
the agent, acting within the scope of such apparent author- 
ity, does make a contract with a person who re^onably 
believes the agent to possess the authority which he 
seems to possess, the principal is bound by such contract, 
even though the agent's authority was in fact limited 
in such a way that the contract was wholly unauthor- 
ized.* The sole inquiry in such a case id whether the 
third person, acting with average prudence ,and good 
faith, was justified in believing that the agent possessed 
the necessary authority. If so, the principal must bear 

1 See Chapters II. and V. 

« Butler V. Maples, 9 WaU.(U.S.) 766; Johnson v. Hurley, 115 Mo. 5ia 
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the risk, because he has held out the agent as possessing 
the authority which he seems to possess, and is not in a 
position to maintain that third parties should know that 
what appears to be true is not true.* 

% 103. Apparent Eteope of Authority. — Ueaning. 

The principal is bound by contracts made by his agent 
within the apparent scope of the agent's authority. But 
what is the meaning of " apparent scope . of authority," 
and how is such authority ascertained and measured? 

The apparent scope of an agent's authority is such 
authority as a reasonably prudent man, in like circnm- 
stances with X. and with like means of knowledge and 
information, woald natorally infer the agent to possess. 
Perhaps there is no eipress decision that this is the test; 
hut this is clearly the rationale of the doctrine. The 
cases are numerous and decisive to the point, that the 
third person may prudently conclude that the principal 
intends the agent to exercise those powers which ordi- 
narily and properly belong to the character in which the 
principal holds the agent out to the world. /'"When a 
general agent transacts the business intrusted .to him, 
within the usual and ordinary scope of such business, be 
acts within the extent of his authority; and the principal 
is bonnd, provided the party dealing with the agent acts 
in good faith, and is not guilty of negligence which pto's.- 
imately contributes to the loss," * If the third party 
knows the limitation, he does not in good faith rely npon 
the apparent authority, and cannot hold the principal.* 
If he may not prudently infer that the agent possesses 

> Ante,^i5\,&i. 
• * Wheeler v. McGnire, 86 Ala. S9S ; Bntler v. Maples, 9 Wall. 
(U.S.) 766; Mnun V. CommisBion Co., 15 Johns. |N. Y.)44: Hatch 

». Tajlor, ION. H. 53B. 

■ Peabod7 e. Hoard, 4S HI. 243. 
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the powers exercised, he is negligent, and it is his own 
negligence and not the conduct of the principal that 
is the proximate cause of his loss.^ 

In order to establish the apparent authority of the 
agent, therefore, it is necessary to show : (1) that the prin- 
cipal held out the agent under circumstances from which 
a reasonably prudent man might infer- such authority ; 
(2) that, acting prudently, and in good faith, X. believed 
the agent to possess such authority. 

It is sometimes said that where the facts are undis- 
puted the question of authority is one of law for the 
court ; ^ but, in accordance with the general principles 
applicable to^ similar questions, it would seem that this 
question is for the court when the facts are undisputed, 
and but one inference can reasonably be drawn from the 
facts, but that if the facts are in dispute, or if reasonable 
men might differ as to the inferences to be drawn from 
the facts, the doubt should be resolved by the jury.'' 
If the authority be contained in a writing upon which X. 
relied, or ought to have relied, its interpretation is for 
the court in accordance with the general rules governing 
written instruments.^ 

§ 104. Same. — General and Special Agents. 

It is often said that the rules as above stated apply to a 
general agency, but not to a special agency. '^The dis- 
tinction is well settled between a general and a special 
agent. As to the former, the principal is responsible for 
the acts of the agent, when acting within the general 

1 Hazeltine v. Miller, 44 Me. 177 ; Gnlick v. Grover, 33 N. J. L. 
463. 

2 Gnlick V, Grover, supra. .. 
< Hnntley v. Mathias, 90 N. C. 101 ; Franklin Bank Note Co. v, 

Mackey, 83 Hun, (N. Y.) 511. 

* Savings Fond Soc. v. Savings Bank, 36 Pa. St. 498. 
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scope of his authority, and the public cannot be supposed 
connusant of any private instructions from the principal 
to the agent; but where the agency is a special and tem- 
porary one, there the principal is not bound if the agent 
exceeds his employment/' ^ *^ The acts of the former 
bind the principal, whether in accordance to his in- 
structions or not; those of the latter do not, unless strictly 
within his authority/'* ** A special agent cannot bind 
his principal in a matter beyond or outside of the power 
conferred, and the party dealing with a special agent is 
bound to know the extent of his authority/' • And many 
other cases use language to the same efiEect. 

It is believed, however, that this distinction is mislead- 
ing. The difference between a ' general ' agency and a 
' special ' agency is not an absolute but a relative one. It 
is a difference in degree and not in kind. In the case of 
a general delegation of powers the authority is necessarily 
broad, and a third person may reasonably infer that the 
agent possesses the powers usually conferred upon such 
agents under such circumstances, and will not be bound 
to search for secret limitations.* In the case of a special 
delegation of powers the authority conferred is usually 
narrow and is limited to the accomplishment of the special 
purpose. Third persons may^not reasonably infer that 
the powers are greater than those expressly and openly 
granted. They are therefore put upon inquiry to ascer- 
tain the exact scope of the authority, and do not act as 
prudent men unless they make such inquiry. But if they 
make such inquiry, with all prudence and good faith, and 
fail to discover some secret limitation upon the agent's 
authority, do they still act at their peril in dealing with 

1 Mnnn v. Commission Co., 15 Johns. (K. Y.) 44. 

2 Rossiter ». Rossiter, 8 Wend. (N. Y.) 494. 
8 Blackwell ». Ketcham, 53 Ind. 184. 

* Butler t;. Maples, supra ; Bentlej v. Doggett, 51 Wis. 224. 
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him? It is believed not. It is believed that precisely 
the same rules now apply to the special agency as to the 
general agency, namely, that one v^ho deals in good faith 
and with due prudence may rely upon that appearance of 
authority with which the principal has clothed the agent. 
''No man is at liberty to send another into the market, 
to buy or sell for him, as his agent, with secret instructions 
as to the manner in which he shall execute his agency, 
which are not to be communicated to those with whom he 
is to deal; and then, when his agent has deviated from 
those instructions, to say that he was a special agent — 
that the instructions were limitations upon his authority 
-— and that those with whom he dealt, in the matter of 
his agency, acted at their peril, because they were bound 
to inquire, where inquiry would have been fruitless, and 
to ascertain that, of which they were not to have knowl- 
edge. '' * This doctrine places special agencies upon the 
same footing as general agencies ; each is to be measured 
by the appearance of authority upon which reasonably 
prudent men may rely. **The rule is, that if a special 
agent exercise the power exhibited to the public the 
principal will be bound, even if the agent has received 
private instructions which limit his special authority.'' * 

§ 105. Same. — Public Agents. 

** Different rules prevail in respect to the acts and 
declarations of public agents from those which ordinarily 
govern in the case of mere private agents. Principals, in 
the latter category, are in many cases bound by the acts 
and declarations of their agents, even where the act or 
declaration was done or made without any authority, if it 
appear that the act was done or declaration was made by 

1 Hatch V. Taylor, 10 N. H. 538. 

a Howell r. Graff, 25 Neb. 130 ; Byrne ». Massasoit Packing Co., 
137 Mass. 313. 
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' the agent in the course of his regular employment; but 
the government or public authority is not bound in such 
a case, unless it manifestly appears that the agent was 
acting within the scope of his authority, or that he had 
been held out as having authority to do the act, or was 
employed in his capacity as a public agent to do the 
act or make the declaration for the government. . . • 
Although a private agent, acting in violation of specific 
instructions, yet within the scope of his general author- 
ity, may bind his principal, the rule as to the effect of the 
like act of a public agent is otherwise, for the reason that 
it is better that an individual should occasionally suffer 
from the mistakes of public officers or agents, than to 
adopt a rule which, through improper combinations or 
collusion, might be turned to the detriment and injury 
of the public.'' * 

§ 106. Same. — Elements of Authority. 

Several .elements combine to make up what is termed 
the apparent scope of the agent's authority, or that ap- 
pearance of authority upon which the public may rely. 
These are (1) the powers actually conferred; (2) the 
powers necessarily or reasonably incidental to those ac- 
tually conferred; (3) the powers annexed by custom or 
usage to those actually conferred; (4) the powers which 
the principal has by his conduct led third persons reason- 
ably to believe that his agent possesses.^ 

(1) Powers actually conferred, — The principal is, of 
course, bound by what he expressly authorizes. On the 
other hand, he is bound by no more than he actually 
authorizes in cases where the third party knows the exact 

1 Whiteside ». United States, 93 U. S. 247, 256-57, citing Story on 
Agency, § 307 a ; Lee v. Munroe, 7 Crancli. (U. S.) 366 ; Mayor p. 
Eschbach, 18 Md. 276, 282. As to liability of public agent for his own 
acts, see post, § 203. 

3 Huntley v, Mathias, 90 N. C. 101. 
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terms of the authority, as where it is contained in a 
power of attorney. **It is as fundamental as it is ele- 
mentary in the law of agency that a formal instrument 
conferring authority will be construed strictly, and can 
be held to include only those powers which are expressly 
given, and those which are necessary and essential to 
carry into effect those which are expressed." ^ Thus it 
has been held that a power of attorney to an agent to sell 
all lands owned by the donor of the power in a certain 
county would not be construed to cover lands purchased 
by the donor subsequent to the execution of the power. ^ 
But this has been criticised as too strict a construction.* 
Where the instrument is capable of two interpretations, 
and the agent and third party deal in the light of one of 
them in good faith, the principal is bound even though he 
intended it to mean otherwise.* 

(2) Powers incidental to those conferred, — The express 
authority of the agent includes all means reasonably nec- 
essary to the accomplishment of the object of the agency. 
What means are thus reasonably necessary, seems to be a 
mixed question of law and fact. ** Sometimes the powers 
are determined by mere inference of law; in other cases by 
matter of fact ; in others by inference of fact ; and in others 
still, to determine them becomes a question of mixed law 
and fact." * The nature and extent of such incidental 
powers are varied and beyond the province of this work to 
enumerate in detail. A few illustrations must suffice. An 
agent employed to travel and sell goods has the implied 

* Harris w. Johnston, 54 Minn. 177 ; Penfold v. Warner, 96 Mich. 
179. 

^ Penfold V, Warner, supra ; Weare v. Williams, 85 Iowa, 253. 

* 35 Am. St. Rep. 593, citing Fay v. Winchester, 4 Met. (Mass.) 
513 ; Bigelow o. Livingston, 28 Minn. 57. 

^ Ireland v. Livingston, L. R. 5 H. L. 395 ; Minnesota, &c. Co. tk 
Montague, 65 Iowa, 67. 

* Huntley v. Mathias, 90 N. C. 101. 



108 PBINCIPAL AND THIRD PAKTY. 

power to hire a horse for such purpose.^ And the princi- 
pal is liable for the horse hire even though he has fur- 
nished the agent with money to pay for it, and has 
forbidden the agent to hire it on credit.^ But the 
manager of a hotel has no implied authority to hire horses 
for the use of guests and render the principal liable for 
their safe-^keeping and return.' An agent authorized to 
sell goods has implied power to warrant the goods in such 
manner as is usual in such sales.^ And the weight of 
authority is now in favor of the proposition that an agent 
authorized to sell and convey real property may, unless 
specially restricted, sell and convey with general warranty,' 
An agent authorized to sell goods has implied power to 
receive payment for the goods provided he has possession 
of them, and is authorized to deliver ; but if he has not 
possession there is no implied authority to receive pay* 
ment.' An agent has implied power to borrow money only 
where the transaction of the business confided to him abso* 
lutely requires the exercise of the power in order to carry 
it on ; it will not be implied merely because its exercise 
would be convenient or advantageous.^ Somp agents have, 
however, a customary power to borrow money, as cashiers 
of banks • and masters of ship.* 

1 Hnntlej v, Mathias, 90 K. C. 101. 
' Bentley ». Doggett, 51 Wis. 224. 

' Brockway v. Mnllin, 46 N. J. L. 448. See Ulso Wallis Tobacca 
Co. V. Jackson, 99 Ala. 460. 

* Benj. on Sales (Bennett's ed. 1892) § 624» and notes pp. 629-30; 
cases cited postf § 107. 

6 Le Roy v. Beard, 8 How.(U. S.) 451 ; Schnltz r.Giiffln, 1 21 N. Y. 294, 

• Higgins V. Moore, 34 N. Y. 417 ; Bntler v. Dorman, 68 Mo. 298. 

7 Bickford v. Menier, 107 N. Y. 490 ; Consolidated Nat. Bk. v. 
Pacific, &c. Co., 95 Cal. 1 ; Heath v. Faol, 81 Wis. 532 ; Bryant v. Bank, 
1893, App. Cas. 170. 

8 Crain t;. First N. B., 114 HI. 516 ; Barnes v. Ontario Bk., 19 N. 
Y. 152. 

' The power of masters of ships to borrow money rests strietly on 
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(3) Powers cmnexed by custom. Custom or usage may 
aid materially in determining the authority of an agent. 
Where a principal creates an agency which is generally 
governed by established usages, it is presumed that he 
intends such usages to govern the agency so created.^ It 
is upon this consideration that the courts reach the con- 
clusion that a bank cashier has power to borrow money; ^ 
or a factor to sell on credit; ' or an attorney to control the 
procedure of an action at law.^ The general rules as to 
the validity of usages govern. The usage must be rea- 
sonable, nor contrary to positive law, ii^ell-established, 
and publicly known ; ' or if it be not general it must be 
known to the principal.* Even when a usage fulfils all 
necessary conditions it will not prevail as against positive 
instructions known to the parties.'' The doctrine as to 
custom is well illustrated in the case of stock-brokers. who 
buy and sell stock on margins, or otherwise, in behalf of 
customers. The customer is bound by the customs oflhe 
market in which he deals, and if the custom permits the 
broker to repledge the stock for his own debt, the princi- 
pal will be bound by the custom.® The doctrine finds a 
further illustration in the much mooted question as to the 
power of an agent to warrant goods sold for his principal.* 

imperative necessity, which, it seems, mnst be shown to exist in order 
to charge the principal. McCready v. Thorn, 51 N. Y. 454 ; Steams 
V. Doe, 12 Gray, (Mass.) 482. Cf. Arey v. Hall, 81 Me. 17. Post, § 116. 

1 Hibbard v. Peek, 75 Wis. 619 ; Adams v. Ins. Co., 95 Pa. St., 348. 

« Grain v. First N. B., 114 HI. 516. 

* Pinkham v. Crocker, 77 Me. 563 ; Daylight Bomer Co. v: Odiin, 
51 N. H. 56. 

* Monlton v. Bowker, 115 Mass. 36. 

^ United States v. Buchanan, 8 How. (U. S.) 83 ; Jackson v. Bank, 92 
Tenn. 154. 

* Walls V, Bailey, 49 N. T. 464. 
7 Day V. Holmes, 103 Mass. 306. 

* Skiff v. Stoddard, 63 Conn. 198. 

* Post, § 107. 
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In some cases the court will take judicial notice of the 
existence of the custom,^ but generally it is a matter of 
proof. If sought to be established by proof, it must be 
shown to be so prevailing that parties may be presumed 
to contract with reference to it.* 

(4) Powers inferred from conduct of principal. The 
conduct of the principal may be such as to lead to a rea- 
sonable inference that the agent has certain powers, and 
if so the principal will be estopped to deny the existence 
of such powers. *^ If a man, whatever his real meaning 
may be, so conducts himself that a reasonable man would 
take his conduct to mean a certain representation of facts, 
and that it was a true representation, and that the latter 
was intended to act upon it in a particular way, and he, 
with such belief, does act in that way to his damage, the 
first is estopped from denying that the facts were as rep- 
resented." * The doctrine is the general doctrine of estop- 
pel and calls for no special consideration in this place. ^ 

§ 107. Apparent Scope of Authority. — IlluBtrations. 

(1) Agent authorized to sell. An agent authorized to 
sell possesses impliedly or by custom the following au- 
thority : (a) to receive payment if the agent has possession 
of the goods but not otherwise;* (h) te^fix the terms of 
the sale so far as reasonably within the customs of i^uch 
agencies and sales ; " (c) to warrant the quality of the 
goods sold if such goods are customarily sold with such a 

1 Ahem v, Gaodspeed, 72 N. Y. 108 ; Talmage v. Bierhause, 103 
Ind. 270. 

2 Herring v. Skaggs, 62 Ala. 180, 8. c. 73 Ala. 446. 

5 Carr v. Ry. Co., L. R. 10 C. P. 307, 317 ; Austrian v. Springer, 94 
Mich. 343. 

* See aitfe, §§ 51, 52 ; Johnson v. Hurley, 115 Mo. 513. 

5 Higgins V. Moore, 34 N. Y. 417 ; Butler v. Dorman, 68 Mo. 298; 
Law V. Stokes, 32 N. J. L. 249. Cf. next case cited. 

« Putnam ». French, 53 Vt. 402 ; Daylight Burner Co. v. Odlin, 51 
N. H. 56. 
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warranty by agents of like kind,^ but not if the article be 
not usually sold with a warranty,* or with a warranty like 
the one in question/ or if the agent be one not usually 
authorized to warrant.^ He has no implied authority to 
sell at auction ; * to exchange the goods by way of barter 
with a third person;* to sell on credit' unless clearly 
justified by custom, as in the case of factors ; to pledge or 
mortgage the goods ; ^ or, after a sale is once made, to 
rescind the contract or modify its terms.' These rules 
apply, in the main, to agents authorized to sell realty as 
well as to those authorized to sell personalty.^® 

(2) Agent authorized to purchase. An authority to 
purchase is construed somewhat more strictly than an 
authority to sell. Except where '* it is the custom of the 
trade to buy on credit," " the law does not raise any pre- 
sumption that such agent may bind his principal by a 
purchase on credit, but the contrary." " This, of course, 
where the agent is supplied with funds ; if he be not sup- 
plied with funds, the direction to buy will imply the au- 
thority to buy on credit.^* He can buy neither more, nor 

1 Ahem v, Goodapeed, 72 N. Y. 108 ; Pickert v, Maraton, 68 Wis. 
465. 

2 Smith V, Tracy, 36 N. Y. 79; Argersinger v. Macnanghton, 114 
N. Y. 535; Herring v. Skaggs, 62 Ala. 180, ». c. 73 Ala. 446. 

« Wait V. Borne, 123 N. Y. 592 ; Upton v. Suffolk County Mills, 11 
Cush. (Mass.) 586 ; Palmer v. Hatch, 46 Mo. 585. 

* Cooley V. Perrine, 41 N. J. L. 322, ». c. 42 N. J. L. 623 ; Dodd v. 
Farlow, 11 Allen, (Mass.) 426. 

* Towle V, Leavitt, 23 N. H. 360. 

• Taylor v. Starkey, 59 N. H. 142. 
7 Payne v. Potter, 9 Iowa, 549. 

• Wheeler, &c Co. r. Givan, 65 Mo. 89. 

» Smith V. Bice, 1 BaUey, (S. C.) 648. 

^ Le Roy v. Beard, 8 How. (U. S.) 451 ; Schultz v. Griffin, 121 
N. Y. 294. 

11 Komorowski v, Krumdick, 56 Wis. 23 ; Wheeler v. McGuire, 86 
Ala. 398 ; Berry v. Barnes, 23 Ark. 411. 
^ Sprague ». Gillett, $ Met. (Mass.) 91. 
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less, nor any different kind of goods, than his instructions 
specify,* nor than third persons may reasonably infer that 
he has authority to contract for.^ He may be presumed to 
have such powers as are reasonably incidental to the trans- 
action, as, to fix the terms, and, if authorized to purchase 
on credit, to make the necessary representations as to the 
solvency of the principal.' 

(3) Agent authorised to manage a business. Where 
an entire business is placed under the management of an 
agent the authority of the agent may be presumed to be 
commensurate with the necessities of his situation. He 
is to conduct the business as it is, buying and selling, 
hiring workmen or agents, and otherwise acting as a pru- 
dent man would in the conduct of a like enterprise. For 
all contracts made within these limits the principal is 
liable; but not for contracts outside of these limits. 
Thus the manager of a hotel may bind his principal for 
/ the necessary supplies of the house,* but not for those that 
are not shown to be necessary.* A manager of a shop has 
authority to buy the goods necessary to keep it in running 
order.* But there is no implied authority to make nego- 
tiable paper; ' nor to borrow money except where the 
power is absolutely indispensable ; * nor to sell the entire 
business; • nor to pledge or mortgage it.*® 

1 Olyphant v. McNair, 41 Barb. (N. Y.) 446. 
» Butler V. Maples, 9 WaU. (IT. S.) 766. 

» Bnd. Watteau v. Fenwick, 1893, 1 Q. B. 346 ; Hubbard v. Ten- 
brook, 124 Pa. St. 291. 

* Beecher v. Venn, 35 Mich. 466. 

* Wallis Tobacco Co. v. Jackson, 99 Ala. 460. Cf . Cnmmings w. 
Sargent, 9 Met. (Mass.) 172. 

* Watteau v, Fenwick, supra ; Hubbard ». Twilwook, supra ; Ban- 
ner Tobacco Co. v. Jenison, 48 Mich. 459. 

T McCullougb V. Moss, 5 Denio, (N. Y.) 567; New York Iron Mine 
V. First N. Bank, 89 Mick. 644. 
^ 8 Bickford v. Menier, 107 N. Y. 490. 

» Vescelius v, Martin, 11 Colo. 391. 

w Despatch Line v. Mfg. Co., 12 N. H. 205. 
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§ 108. Contracts unauthorized. 

If the agent has neither actual nor apparent authority 
for his act the principal is not hound, for (1) he never 
authorized the contract, and (2) he never led a reasoliahly 
prudent man to helieve that he authorized it. The third 
party must therefore look to the agent alone for redress.^ 
K an agent he appointed hy words in prcesenti, hut it is 
agreed that the agency shall not hegin until the happen- 
ing of some condition, the principal is not liable for con- 
tracts entered into by the agent in the interim unless the 
third party has been misled by the exhibition by the 
agent of an unconditional power, or by other conduct 
equivalent to a ** holding out" on the part of the prin- 
cipal.^ A third person has no right to rely upon the 
representations of the agent as to his authority.^ 

§ 109. Contracts voidable. 

A principal is not bound by contracts made within the 
scope of the authority where they are brought about by 
fraud or collusion between the agent and the third party. 
Thus if the third party promise the agent a commission 
or reward for bringing about a contract between the one 
promising and the principal of the agent, the contract so 
induced will be voidable at the election of the principal. 
** Any agreement or understanding between one principal 
and the agent of another, by which such agent is to re- 
ceive a commission or reward if he will use his influence 
with his principal to induce a contract, or enter into a 
contract for his principal, is pernicious and corrupt, and 
cannot be enforced at law. . . , Such agreements are a 
fraud upon the principal, which entitle him to avoid a 

^ Jackson v. Bank, 92 Tenn. 154; Bice v. Peninsnlar Clnb, 52 
Mich. 87. 

« Bathbun ». Snow, 123 N. Y. 343. 
» Ibid. 

8 
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contract made through such agency." ^ But the principal 
may elect to take the benefit of the contract notwithstand- 
ing the fraud, and in such case the third party will be 
bound. And this is so even if the principal be a public 
corporation, as a city, since the contract is neither malum 
in se nor malum prohibitum, but one which the city might 
have made.^ And after such election it may sue the third 
party for fraud, and the agent for money had received 
to its use.* 

2. In Particular Agencies. 

§ 110. Introductory. 

Little has been said heretofore as to the scope of par- 
ticular agencies bearing distinctive names, nor will the 
purpose of this work admit of any extended discussion of 
the subject. It will be useful, however, to call attention 
at this point to the fact that some agents have by custom 
a wider apparent authority than others, and that for the 
most part these are agents who are regularly engaged iu 
transacting a special kind of business for the public gen- 
erally. They are not, like common carriers and innkeep- 
ers, obliged to serve everybody who applies, and yet it is 
largely the custom to do so; and because of this, and the 
settled nature of their business, they are governed by well 
understood mercantile customs, in the light of which the 
principal on the one hand and the third person Qn the 
other are always presumed to deal. Another class of 
agents are those who serve but one principal, but from 
the nature of the principal's business are representing him 
in dealings with the public generally. These also, not 
because of their own business, as in the first class, but 
because of their principal's business, are governed by well 
understood mercantile customs. The first class is illus* 

1 City of Findlay v. Pertz, 66 Fed. Rep. 427. 

2 Ibid, 8 Ibid. Post, § 176. 
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trated by the agencies of factors, brokers, auctioneers, and 
attorneys at law. The second class is illustrated by the 
agencies of cashiers of banks and shipmasters. 

§ 111. Factors. 

(1) Definition, A factor is an agent whose regular 
business it is to receive consignments of goods and sell 
them for a commission. He may sell for the ordinary 
commission for the services of such an agent, or he 
may sell for an increased commission and guarantee his 
principal in the collection of the price. In the first case, 
he is called simply a factor or commission merchant; in 
the second, he is called a del credere factor or commission 
merchant, and is said to sell on a del credere commission.^ 
If he accompanies a vessel and represents shippers at the 
ports where the vessel may touch, he is termed a super- 
cargo. 

(2) Scope of Authority, As between the principal and 
the factor, the latter is bound to obey his instructions, and 
is liable like any other agent for any damages suffered 
from his failure to do so. He can depart from such in- 
structions only when justified by an emergency in the 
nature of reasonable necessity,* or where he acts to pro- 
tect himself from loss on his own advances or disburse- 
ments.* But as between the principal and third persons, 
the former is bound by the contracts made by the factor 
within the apparent scope of his authority. And this is 
very large. Custom has annexed to the agency powers so ex- 
tended that buyers of the goods are generally protected when 
they buy in the usual manner and in the course of commer- 
cial dealings, and these customs have been supplemented by 

1 Ante, § 96. 

3 Greenleaf r. Moody, 13 Allen, (Mass.) 363. 
« Davis y. Kobe, 36 Minn. 214 ; Weed t;. Adams, 37 Conn. 378. Of. 
Sims V. Miller, 37 S. C. 402. 
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legislation looking to the same end.* Accordingly the 
factor has power to sell the goods and confer an inde- 
feasible title as against the principal; to warrant them so 
far as warranties are usual in the sale of similar goods ; ^ 
to receive payment in a sale for cash, or negotiable paper 
in a sale on credit ; ' to sell on credit so far as it is usual 
in similar cases to do so ; * and even to pledge the goods 
when necessary to secure the payment of charges against 
them or a draft drawn against the prospective proceeds by 
the principal.* He has no authority to barter the goods 
in exchange for others ; • or to receive anything for them 
except lawful currency; or to compromise or arbitrate or 
subsequently extend the time of payment of the amount 
due on the sale.^ The factor may sell in his own 
name, and it follows that the customary powers partake 
largely of the powers of an owner. The limitation is 
that the agent must sellj not pledge, or barter; but even 
this limitation has been removed by statute in many juris- 
dictions.® 

(3) Bights and Liabilities of Principal. For all con- 
tracts made by the factor within the scope of the authority, 
as above explained, the principal is liable, and under the 
Factors Acts he is bound even where the factor pledges or 
barters the goods for his own benefit.* And this is true 
whether the principal be disclosed or not. In like man- 

1 Post, § 171. 

3 Randall v. Kehlor, 60 Me. 37 : Argersinger v. Macnaaghton^ 114 
N. Y. 535. 

* Finkham v, Crocker, 77 Me. 563 ; Daylight Burner Co. r. Odlin, 
51 N. H. 56 ; Goodenow v. Tyler, 7 Mass. 36. 

* Goodenow i'. Tyler, supra, 

6 Boyce v. Bank, 22 Fed. Rep. 53. 

c Wheeler, &c. Co. v. Givan, 65 Mo. 89. 

7 Carnochan v. Gould, 1 Bailey, (S. Car.) 179 j Howard v. Chapman, 
4 C. & P. 508. 

8 Post, § 171. » Ibid. 



CONTRACT FOR DISCLOSED PRINCIPAL. 117 

ner the principal may avail himself of the benefits of the 
contract, whether disclosed or not.^ The subject of foreign 
principals dealing through domestic factors is discussed 
hereafter.^ 

§ 112. Brokers. 

(1) Definition. A broker is an agent whose business 
it is to make a bargain for another^ or bring persons 
together to bargain, and receive a commission on the 
transaction as compensation. He differs from a factor in 
that he does not usually have possession of the property 
which is the subject matter of the transaction, and in 
that he deals in the name of his principal. The field of 
brokerage is much larger than that of factorage. The 
factor buys and sells goods. The merchandise broker also 
does that: but there are in addition note and exchange 
brokers who buy and sell negotiable paper and foreign 
exchange; stock brokers who buy and sell stocks, bonds 
and other securities ; real estate brokers who buy and sell, 
rent and mortgage real estate; insurance brokers who 
negotiate insurance usually for the one insured; and other 
classes of brokers named for the particular character of 
business transacted. 

(2) Scope of Aicthority. The scope of a broker's author- 
ity is much narrower than that of a factor. A merchandise 
broker is engaged, for instance, in selling goods for his 
principal, but it is doubtful whether he has any authority 
to warrant them,® although of course a warranty in the 
nature of a condition would, if false, avoid the contract ; * 
and a * commercial traveler ' who represents but one prin- 
cipal is to be distinguished from a broker.* He may give 

^ Post, § 129. « Post, § 187. 

» Dodd V. Farlow, 11 Allen, (Mass.) 426. 

* Forcheimer v. Stewart, 65 Iowa, 593. 

* As in Pickert v. Marston, 68 Wis. 465. 
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credit, but only if usage warrants.^ But he has no 
authority to sell in his own name or to agree to barter 
or pledge, nor has he any authority to receive payment 
since he has not possession of the goods.^ As to other 
brokers than those engaged in buying and selling goods, 
their powers are fixed almost wholly by custom, and the 
principal is bound by all contracts within the limits of the 
custom.* 

(3) Liability of Principal. A principal is liable for the 
contract of his broker within the scope of the authority, 
and also for his frauds,^ but not beyond the scope of the 
agency.^ 

§ 113. Auctioneers. 

(1) Definition. An auctioneer is an agent whose business 
it is to sell property publicly to the highest bidder and re- 
ceive a commission on the proceeds of the sale. He may 
receive compensation otherwise, or may work gratuitously, 
but his habit is, and therefore an element of his business 
is, to receive commissions. He represents the seller in mak- 
ing the terms of the sale, but may and usually does represent 
the buyer also in reducing the terms to writing, to satisfy 
the statute of frauds." Until the fall of the hammer he 
is the agent of the seller; after that he is the agent of both 
parties. 

(2) Scope of Authority. As to his principal an auc- 
tioneer must obey instructions like any other agent. As 
to third persons authority is to be gathered from the 

1 White V. Fuller, 67 Barb. (N. Y.) 267. 

2 Higgins V. Moore, 34 N. Y. 417 ; Crosby r. Hill, 39 Ohio St. 100. 
8 Ski£E V. Stoddard, 63 Conn. 198; Markham v. Jandon, 41 N. Y. 

235, 256. 

* Sarao V. Ins. Co., 26 U. C. C. P. 405, aff'd 2 Can- Sup. C. 411. 

* Clark V. Camming, 77 Ga. 64. 

^ Walker t;. Herring, 21 Gratt (Ya.) 678 ; Johnson v. Buck, 35 
N. J. L. 338. 
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customs usually followed in auction sales. These are : to 
sell for cash, and not on credit or for other goods or for 
negotiable paper ; * to receive the price in cash at the time 
of the sale, or such a deposit of cash as is prescribed by 
the terms of the sale ; and, if it be not paid, to bring an 
action in his own name for its recovery ; ^ to follow the 
terms of the sale, when these are known, and no others, 
so that if the terms prescribe for an interest-bearing 
note, with surety, cash cannot be received instead.* Ordi- 
narily he has no implied authority to warrant the quality 
of the goods sold.* K he exceeds the authority actually 
conferred, and that implied from the nature of the agency, 
the principal is not bound.* But if he keeps within the 
authority, the principal is liable for refusing to complete 
the contract.* 

§ 114. Attorneys at Law. 

(1) Definition, An attorney at law is an agent whose 
business it is, as a duly qualified officer of a court, to 
represent his principal in the conduct of litigation or 
. other legal proceedings. A distinction exists in England 
between barristers, who represent the client at the bar, 
that is, when actually before the court, and solicitors, who 
represent the client generally throughout a legal proceed- 
ing.^ In the United States, however, the distinctions 
between barristers, or advocates, or counsel, and solicitors, 

1 Broughton v. Silloway, 114 Mass. 71. 

* Thompson v. Kelly, 101 Mass. 291 ; Johnson v. Back, supra. 

* Morgan v. East, 126 Ind. 42. 

* Blood V. French, 9 Gray, (Mass.) 197 ; Payne v, Leconfield, 51 
L. J. Q. B. 642. 

6 Btlsh V, Cole, 28 N. Y. 261. 

* Cockcroft V. Muller, 71 N. Y. 367. 

' See Sweet's Law Dictionary, 19 Am. Law Rev. 677. For the 
history of the rise of attorneys at law as a special class, see I Pollock 
and Maitland's Hist, of £ng. Law, 190-196. 
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or attorneys, or proctors, has practically dissappeared. 
The term attorney at law now includes the notion formerly 
conveyed by these separate terms. The courts generally 
have the power to prescribe the qualifications of those 
who appear before them to represent litigants, and it has 
even been doubted whether the legislature could, without 
constitutional sanction, deprive the courts of this power. ^ 
(2) Scope of Authority. The attorney is appointed to 
conduct the affairs of his client in court, and has therefore 
a very wide discretion in their management. All the 
usual and customary steps in a proceeding may be taken 
under this implied or customary authority and will bind 
the client. '* An attorney at law has authority, by virtue 
of his employment as such, to do in behalf of his client 
all acts, in or out of court, necessary or incidental to the 
prosecution and management of the suit, and which affect 
the remedy only, and not the cause of action.'' ^ It has 
been generally held in the United States that this limi- 
tation of the authority to the control over remedies pre- 
cludes the power to compromise the claim, either before or 
after judgment.' In England the holding is otherwise, 
and in some of the United States.* But it is held that he 
may submit the claim to arbitration.* He may agree that 
property shall be sold pending an appeal as to the validity 
of a lien, for which a decree of sale has already been 
entered, and the money paid into court to abide the 
decision on the appeal.* He may direct a levy as a 

1 Matter of Goodell, 39 Wis. 282. 

2 Moulton V. Bowker, 115 Mass. 36 ; Clark v. Randall, 9 Wis. 135. 
8 Whipple V, Whitman, 13 R. I. 512; Maddux w. Bevan, 39 Md. 

485; Watt v, Brookover, 35 W. Va. 323; Preston v. Hill, 50 Cal. 43. 

* Prestwich v, Poley, 18 C. B. n. s. 806 ; Bonney v, Morrill, 57 
Me. 368. 

* Brooks V. New Durham, 55 N. H. 559 ; Sargeant ». Clark, 108 
Pa. St. 588. Cf. McPherson t;. Cox, 86 N. Y. 472. 

« Halliday v. Stuart, 151 U. S. 229. 
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proper remedy for the collection of a claim, and if the 
levy be wrongful the principal is liable.^ In general 
he may control the management of the proceeding, but 
he ''may not compromise the rights of his client out- 
side of his conduct of the action, or accept less than the 
full satisfaction sought, or release his client's right, or 
subject him to a new cause of action," * 

§ 115. Bank Cashiers. 

(1) Definition, '' The cashier is the executive officer, 
through whom the whole financial operations of the bank 
are conducted. He receives and pays out its moneys, 
collects and pays its debts, and receives and transfers its 
commercial securities. Tellers and other subordinate 
officers may be appointed, but they are under his direction, 
and are, as it were, the arms by which designated portions 
of his various functions are discharged. '' • A bank cashier 
is the chief executive agent of the bank ; the directors 
are the deliberative managing agents. "It is not wholly 
unapt to liken the board of directors to a bench of judges, 
and the cashier to the clerk of the court." * 

(2) Scope of Authority, Custom has fixed with con- 
siderable precision the authority of a bank cashier, and 
this authority he may be presumed to possess without 
special delegation from the directors, and even as against 
a special restriction unknown to a third person dealing 
with the bank. The question whether he does or does not 
possess authority to do any particular act is ordinarily one 
for the court and not for the jury.* By the powers 
inherent in his office a cashier has authority to draw 

1 Howell V. Caryl, 50 Mo. App. 440. 

2 Lewis V. Duane, 141 N. Y. 302, 314. 

« Merchants' Bank ». State Bank, 10 Wall. (U. S.) 604, 650. 

^ I Morse on Banking, sec. 152. 

^ Merchants' Bank v. State Bank, supra. 
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checks or drafts upon the funds of the bank deposited 
with other banking or trust companies ; ^ to indorse and 
transfer for collection^ discount, or sale the negotiable 
paper or securities owned by the bank ; ^ to buy and sell 
bills of exchange ; • to borrow money ; * to collect the 
moneys due the bank ; ^ and to certify checks drawn by 
depositors against funds in the bank/ He has no power 
to bind the bank to accept a draft to be drawn in the 
future J or to bind the bank on a certification of his 
own check; ^ or as accommodation indorser of his own note 
or bill.* 

§ 116. Shipmasters. 

(1) Definition, A shipmaster is an agent who has en- 
trusted to him the management and government of the ship 
upon a voyage. He is the first or head officer upon a mer- 
chantman, and as such is responsible for the safety of the 
ship and cargo, and is vested in consequence with very 
extensive powers.^® 

(2) Scope of Authority, As regards the navigation of 
the vessel the master has absolute control and authority. 
As regards discipline his authority is extensive, but its 
wilful abuse will not render the owner liable to a seaman, 

^ Mechanics' Bank v. Bank of Columbia, 5 Wheat (IT. S.) 326. 

« Wild V, Bank, 3 Mason, (U. S. C. C.) .505. 

« Ibid, 

4 Barnes v. Ontario Bank, 19 N. Y. 152 ; Grain v. Bank, 114 HI. 516. 

* Concord v. Bank, 16 N. H. 26. 

^ Merchants' Bank v. State Bank, supra ; Cooke v. State Bank, 
52 N. Y. 96. A verbal certification was held good in Espy v. Bank, 
18 Wall. (U. S.) 604. Denying a cashier's inherent power to certify 
checks, see Mnssej v. Eagle Bank, 9 Met. (Mass.) 306. 

7 Flannagan v. California N. Bank, 56 Fed. Rep. 959. 

8 Claflin u. Farmers', &c. Bk., 25 N. Y. 293. 

» West St. Louis Sav. Bk. v, Shawnee County Bk., 95 U. S. 557. 
w Hubbell ». Denison, 20 Wend. (N. Y.) 181 ; Martin v. Fanisworth, 
1 Jones & Spencer (N. Y. City Superior Court), 246. 
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though it might to a passenger.^ And such discipline is 
justified at all only on the high seas and not in port.^ As 
regards authority to make contracts, the nature and extent 
of such authority is determined by the customs of the seas 
and the necessities of the situation. He has authority to 
make "contracts relative to the usual employment of the 
ship; to give a warranty in such contracts; to enter into 
contracts for repairs and necessaries to the ship;" to sell 
a perishable cargo to preserve it from destruction, or a 
wrecked ship and cargo where it is impossible or highly 
imprudent to attempt to carry them to their destination; 
to hypothecate the ship, freight, and cargo in case of ex- 
treme necessity; to borrow money in case of extreme 
necessity. • The further discussion of a shipmaster's 
powers belongs to a treatise on shipping and admir- 
alty law. 

1 Gabrielson v, WaydeU, 135 N. Y. 1. 
« Padmore v, Piltz, 44 Fed. Rep. 104. 

« Evans on Agency, (2d ed.) pp. 146-152, E well's ed. pp. 176-182; 
Story on Agency, §§ 116-123 ; McCready v, Thom, 51 N. Y. 454. 
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CHAPTER X. 

^ 'contract op agent in behalf op an undisclosed 

principal. 

§ 117. Introductory. 

It sometimes happens that an agent makes a contract in 
his own name and ostensibly for his own benefit, but in 
reality for the benefit of an undisclosed principal. In such 
a ca^se there are two relations established, — (1) the relation 
of the agent to the third person under the contract made 
in the agent's name, and (2) the relation of the principal 
to the third person under the contract made for the prin- 
cipal's benefit. The first relation will be discussed in a 
subsequent chapter.* We are now concerned with the lia- 
bilities and rights of the undisclosed principal. 
• In order to make clear the outlines of a difficult branch 
of the law we will discuss: (1) the doctrine of the privity 
of contract in the English law and its general application to 
the subject of the undisclosed principal; (2) the rules ap- 
plicable to the liability of an undisclosed principal ; (3) the 
rules applicable to the rights of an undisclosed principal. 

1. The Doctrine of Privity of Contract. 

§ 118. GenerA Statement of the Doctrine. 

A fundamental notion of the common law is that a con- 
tract creates strictly personal obligations between the 
contracting parties. "A person has a right to select and 
determine with whom he will contract, and cannot have 

i Post, § 196 c« 9eq. 
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another person thrust upon him without his consent.'' ^ 
It was this notion that lay at the hasis of the common law 
rules as to the non-assignahility of contracts ; * it has even 
yet yielded only to the extent of allowing an assignee to 
enforce rights owing to his assignor where ^the-assignor 
has fully performed his obligations, and it can make no 
difference to the defendant to whom he pays money or de- 
livers goods, or where the assignee can fairly be deputized 
to discharge the assignor's duties, the latter remaining 
liable for any breach.' It is still a question of much diffi- 
culty as to how far executors or administrators succeed to 
the rights and obligations of their decedents under operar 
tion of law.* The doctrine is very comprehensive that 
**you have a right to the benefit you contemplate from 
the character, credit, and substance of the party with wfiom 
you contract." ^ 

Even if B, makes a promise to C, upon a consideration 
moving from the latter, expressly for the benefit of D^ D. 
cannot in England maintain an action upon the promise.* 
In the United States, however, such actions are generally 
allowed, at least where at the time of the promise there is 
a duty or obligation owing from C. to D. which C. seeks to 
discharge or provide for by his contract with B. This has 

1 Boston Ice Co. v. Potter, 123 Mass. 28; Bonlton v. Jones, 2 H. & 
N. 564. 

2 Pollock on Cont. (6th ed.) 204, 701 ; Ames, 3 Harv. L. Rev. 338-9. 

* Arkansas &c. Co. w. Belden Co., 127 U. S. 379; Rochester Lantern 
Co. V, Stiles, &c. Co., 135 N. Y. 209 ; La Rue r. Groezinger, 84 Cal. 281 ; 
Kobson V, Dmmmond, 2 B. & Ad. 303 ; British Waggon Co. v. Lea, L. B. 
6 Q. B. D. 149. 

* Dickinson v. Calahan's Adm'rs, 19 Pa. St. 227 ; Lacy v. Getman, 
119 N. Y. 109 ; Dmmmond v. Crane, 159 Mass. 577. 

* Humble v. Hunter, 12 Q. B. 310, 317; Boston Ice Co. r. Potter, 
supra ; Arkansas, &c. Co. v, Belden Co., supra, 

"• Tweddle i?. Atkinson, 1 B. & S. 393, Accord, Exchange Bank v, 
Sice, 107 Mass. 37 ; Borden r. Boardman, 157 Mass. 410; Linneman u 
Moross, 98 Mich. 178. 
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been put upon the doctrine of agency and subsequent rati- 
fication ; ^ upon the doctrine of a kind of common law 
' trust ' enforceable as for money or other thing had and re- 
ceived to the benefit of C;* upon the doctrine/^ that the 
law, operating upon the act of the parties, creates the duty, 
establishes the privity, and implies the promise and obli- 
gation on which the action is founded;" ' and upon a doc- 
trine of convenience, namely, that **it accords the remedy 
to the party who in most instances is chiefly interested to 
enforce the promise, and avoids multiplicity of actions."* 
The doctrine as applied in the United States is con- 
fessedly an anomaly, but serves to illustrate the fact that 
anomalous doctrines are sometimes admitted into the law 
where they aid to work out substantial justice, and that 
the strict common law rule as to privity of contract ha» 
important exceptions. 

§ 119. Application to Agency generally. 

The general doctrines of agency do not run counter to 
the fundamental dogma, as to privity of contract. Where 
the principal is disclosed the third party deals with him, 
and not with the agent, and relies upon his character, 
credit, and substance, and not upon that of the agent. 
The agency is merely a means through which the minds 
of the principal and the third party meet in mutual agree- 
ment. When once the contract is formed the agent drops 
out. The difficulties arising from unauthorized contracts 
subsequently ratified have already been discussed.* The 
difficulties arising in the enforcement of rights against the 

^ See opinion of Johnson, C. J., and Denio, J,, in Lawrence v. Fox, 
20 N. Y. 268. 

2 See Vrooman v. Turner, 69 N. Y. 280 j Jefferson v. Aach, 53 
Minn. 446. 

8 McDowell V. Laev, 35 Wis. 171. 

^ Leliow V. Simonton, 3 Colo. 346 ; Wood i^. Moriarty, 15 B. L 518. 

^ Ante, § 38. 
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jent upon an unauthorized contract not subsequently rati- 
3d will be discussed hereafter.^ We have now to consider 
le difficulties attending the enforcement of rights against 
1 undisclosed principal, and the greater difficulties attend- 
ig the enforcement of rights by an undisclosed principal. 

120. Application to Contracts for Undisclosed Prin- 
cipal. 

A more serious difficulty presents itself in the doctrines 
iculiar to undisclosed principals. In the case of a con- 
%ct made by an agent in his own name, as principal, the 
ird party obviously relies upon the character, credit, and 
bstance of the agent alone, and intends to incur obli ga- 
ms to the agent and to no one else. So far at least as 
. is concerned it is a contract between A. and X., and 

is never for a moment in X.'s contemplation. The 
rict application of the common law rule would lead to 
e conclusion, therefore, that P. could neither sue nor be 
ed upon the contract. 

Yet just the opposite conclusion prevails. The case 
^pes the common law doctrine and establishes the 
eeping rule that an undisclosed principal may both sue 
i be sued upon a contract made in his behalf or to his 
ret use by his agent. The rule is probably the out- 
ne of a kind of common law equity, powerfully aided 
I extended by the fiction of the identity of principal 
I ngent and. the doctrine of reciprocity or mutuality of 
tractual obligations. The rule has two distinct parts : 
that the undisclosed principal may be sued; (2) that 

undisclosed principal may sue. The first is probably 
ed upon the notion that it is inequitable to allow the 
icipal to take the benefits of a contract made by his 
nt and compel the third person to look only to the 
nt for compenlsation. The second is based upon the 

i Post, § 183. 
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notion that contract obligations require mutuality, and that, 
since the principal may sue he must also be liable to be 
sued. The fiction of identity is employed to establish a 
real or true assent on the part of the principal in place of 
an assent or promise constructed by the law, such as is 
created in all that class of olSligations known as quasi- 
contracts. 

§ 121. Suits against Undisclosed Principal. 

The action against an undisclosed principal rests logi- 
cally upon the ground that the principal's estate has had 
the benefit of the contract and ought to bear the burden. 
This doctrine is as old as the Year Books in which we 
read that an action of debt was maintained against an 
abbot on the count that the plaintiff had lent money 
and sold a horse to a monk, "which money and horse 
came to the profit of the house, etc." ^ It is illustrated 
in many modern cases, where, clearly, the decision need 
not go further than the doctrine that where the principal's 
estate is unjustly enriched at the expense of the third 
party's, the latter may maintain assumpsit for the value of 
the benefit conferred.^ Such an action does not logically rest 
upon a true contractual obligation arising from the assent 
of the parties, but upon a quasi-contractual obligation 
created by the law on grounds of justice and fair dealing. 
But for the aid of the fiction of identity of principal and 
agent the courts might have been driven into so treating 
it, and limiting the recovery to the measure of benefits 
conferred. In that case the doctrine would never have 
been extended to include the second half of the rule which 
gives the undisclosed principal an action against the third 
party. 

1 Y. B. 34 & 35 Edw. I. pp. 566-9 (1307). 

2 Wilson V. Hart, 7 Taunt. 295; Kayton v. Bamett, 116 N. Y. 625; 
Henderson v. Mayhew, 2 GUI, (Md.) 393. 
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This is illustrated in the case of Kayton v, Barnett.' X. 
iving declined to sell to P., the latter procured A. to pur- 
lase. X. expressly stated that he would not sell to P., 
id A. thereupon assured X. that he was not baying for P. 
it for himself. X. was nevertheless allowed to maintain 
I action against P. for the price. The court through 
)llett, Ch. J., said: "Notwithstanding the assertion of 
e plaintiffs that they would not sell to the defendants, 
ey, through the circumvention of Bishop and the defend- 
its, did sell the property to the defendants, who have 
d the benefit of it, and have never paid the remainder 
the purchase price pursuant to their agreement. Bishop 
LS the defendants' agent. Bishop's mind was, in this 
insaction, the defendants' mind, and so the minds of the 
rties met, and the defendants having, through their own 
d their agent's deception, acquired the plaintiffs' prop- 
;y by purchase, cannot successfully assert that they are 
t liable for the remainder of the purchase-price because 
3y, through their agent, succeeded in inducing the 
Pendants to do that which they did not intend to do, 
i, perhaps, would not have done had the defendants not 
lit disingenuously." 

Eere is a curious mixture of the equitable notion that 
i defendant ought to reimburse the plaintiff for the 
lefits received, and the notion that the defendant had in 
ity promised to do so because his agent had promised, 
I the agent's mind is the principal's mind and so the 
ads of the parties have met. 

But the doctrine once established that the contract 
igation rests upon assent, and it will speedily be 
ended beyond the cases where benefits have been con- 
red, and the third party will be given an action upon a 
literal executory contract.^ And actions will be given 

116N. Y. 625. 

Episcopal Churcll v. Wiley, 2 Hill Ch. (8. C.) 584, «. c. 1 Riley Ch. 

::;.) i56. 9 
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in cases where the principal is guilty of no inequitable 
conduct, as where, for instance, he has given his agent 
funds with which to purchase, and the agent has purchased 
in his own name on credit, under circumstances where, 
had the agency been known, it would be reasonable to 
infer that he had authority to purchase on credit.^ 

§ 122. Suits by Undisclosed Principal. 

Having reached the conclusion, by aid of the fiction of 
identity, that the minds of the parties have met, it is easy 
to invoke the doctrine of reciprocity or mutuality of con- 
tract and hold that the undisclosed principal may also sue 
the third party, although, in fact, the third party never 
undertook and never intended to undertake an obligation 
in favor of the principal,^ " The contract of the agent is 
the contract of the principal, and he may sue or be sued 
thereon, though not named therein; and notwithstand- 
ing the rule of law that an agreement reduced to writing 
may not be contradicted or varied by parol, it is well 
settled that the principal may show that the agent who 
made the contract in his own name was acting for him." • 
And so it follows that a contract made between A. and B., 
each believing the other to be acting in his own behalf, 
may be shown to be a contract between P. and X., the two 
undisclosed principals.* 

Earlier cases which held that only the promisee in the 

1 See remarks of Wallace, J., in Fradley v. Hyland 37 Fed. Rep. 
49, 52-3, and the conclusion, " But it is probably too late to consider 
the questions thus suggested upon principle." See also Watteau D, 
Fenwick, 1893, 1 Q. B. 346; Hubbard v. Tenbrook, 124 Pa. St. 291. 

2 Taintor v. Prendergast, 3 Hill, (N. Y.) 72; Eastern R. Co. r. 
Benedict, 5 Gray, (Mass.) 561. 

8 Ford V. Williams, 21 How. (U. S.) 287 ; Burton v. Goodspeed, 69 
111. 237. 

* Darrow v. Home Produce Co., 57 Fed. Rep. 463. 
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ritten instrument could sue upon it,* must be regarded 
} overruled or overwhelmed by later decisions which 
roceed on the theory that the nominal promisee (the 
^ent) and the real promisee (the principal) are identical. 

123. Parol Zhridence Rule. 

It is now settled law that the admission of pacoKevi- 
nce to show that a written contract ^ilade in the name of 
e agent was An fact made in behalf of an undisclosed, 
, if disclosed; unnamed principal, does not violate the 
le against the admission of parol evidence to vary the 
•ms of a written contract.* ** Whatever the origilial 
irits of the rule that a party not mentioned In a simple 
itract in writing may be charge^ as principal upon oral 
dence, even where the writing 'gives no indication of an 
ent to bind any other person than the signer, we cannot 
pen it, for it is as well settled as any part of the law of 
mcy."' This rule must be viewed in connection with 
) others: (1) that parol evidence is not admissible to 
roduce into a sealed instrument or a negotiable instru- 
Qt a party not named or described in the instrument ;* 
that parol evidence is not admissible to discharge the 
nt from liability on a contract made in his name, for 
) allow evidence to be given that the party who appears 
the face of the instrument to be personally a contract- 
party, is not such, would be to allow parol evidence 
contradict the written agreement, which cannot be 

United States v. Parmele, 1 Paine, (U. S. C. C.) 252. Cf. Hunt- 

m V. Knox, 7 Cush. (Mass.) 371. 

Ford V. Williams, 21 How. (U. S.) 287 ; Huntington v. Knox, 7 

I. (Mass.) 371 ; Darrow v. Home Produce Co., 57 Fed. Rep. 463. 

Byin^on v. Simpson, 134 Mass. 169. 

ro8t, §§ 127-8, 134-5. 

Hig^s V. Senior, 8 M. & W. 834. 
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2. Liability of an Undisclosed Principal. 

§ 124. Oeneral Rule. 

Subject to the exceptions hereafter enumerated, an un- 
disclosed principal is liable to a third person with whom 
his agent has dealt within the scope of the agency in the 
same way and to the same extent as a disclosed principal, 
although the third person gave exclusive credit to the 
agent supposing him to be the principal.* This does not 
rest upon the doctrine of ** holding out the agent," since 
obviously the third party has not been misled in that 
respect. It rests upon the anomalous doctrines already 
explained, and has been compared to the liability of a 
dormant partner.^ ' ^ Once it is established that the de- 
fendant was the real principal, the ordinary doctrine aa 
to principal and agent Applies — that the principal is 
liable for all the acts of the agent which are within the 
authority usually confided to an agent of that character, 
notwithstanding limitations, as between the principal and 
the agent, put upon that authority. It is said that it is 
only so where there has been a holding out of authority — 
which cannot be said of a case where the person supply, 
ing the goods knew nothing of the existence of a princi- 
pal. But I do not think so. Otherwise, in every case of 
undisclosed principal, or at least in every case where the 
fact of there being a principal was undisclosed, the secret 
limitation of authority would prevail and defeat the action 
of the person dealing with the agent and then discovering 
that he was an agent and had a principal." * 

To this general rule there are, however, certain well 

1 Kayton r. Bamett, 116 N. Y. 625 ; Hubbard v. Tenbrook, 124 Pit 
St. 291 ; Watteau v. Fenwick, 1893, 1 Q. B. 346; and other caflea 
cited below. 

2 Watteau v. Fenwick, supra, 

* Ibid.y per Wills, J. See criticism in 9 Law Q. Rev. 111. 
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defined exceptions or qualifications which must now be 
noticed. 

§ 125. First Ezoeption. — State of Accounts. 

The right of the third person to proceed against the 
undisclosed principal is subject to the state of accounts 
between the principal and agent. The exact nature and 
extent of this exception is, however, involved in some 
uncertainty. ^''■*- 

(1) (hi' gin of the doctrine. The leading case on this 
subject is Thomson v. Davenport * where the dictum was 
pronounced that, **if a person sells goods (supposing at 
the time of the contract he is dealing with a principal), 
but afterwards discovers that the person with whom he 
has been dealing is not the principal in the transaction, -^ 
but agent for a third person, though he may in the mean- 
time have debited the agent with it, he may afterward 
recover the amount from the real principal; subject, how- 
ever, to this qualification, /that the state of the account 
between the principal and the agent is not altered to the 
prejudice of the principal.^'! This dictum was said to be 
too broad in Heald v, Kenworthy,^ and the doctrine was 
there declared to be that, " if the conduct of the seller [the 
third person] would make it unjust for him to call upon 
the buyer for the money; as for example, where the princi- 
pal is induced by the conduct of the seller to pay his agent 
the money on the faith that the agent and seller have 
come to a settlement on the matter, or if any representa- 
tion to that effect is made by the seller, either by words 
or conduct, the seller cannot afterwards throw off the 
mask and sue the principal." In a later English case • a 
distiDction was drawn between the case where the exist- 

1 9 Bam. & Cress. 78, 86 ; 2 Smith's Leading Cases. 

2 10 Ex. 739. 

' Armstroug v. Stokes, L. B. 7 Q. B. 598. 
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ence of a principal is wholly undisclosed, and the agent 
, contracts as principal, and the case where the existence of 
a principal is disclosed, hut the principal is unnamed and 
unknown; the doctrine of Thomson v. Davenport heing • 
held applicable to the first state of facts, and the doctrine 
of Heald v, Kenworthy to the second. But in Irvine v. 
Watson, * this distinction is said to be " difficult to un- 
derstand,'' and the doctrine of Heald v. Kenworthy is 
expressly approved. The controversy therefore is as to 
whether settlement Jn good faith by the principal with 
the agent will discharge *the principal^ or whether the set- 
tlement must have been in reliance upon such conduct on 
' the part of the third person as will work an estoppel 
against the latter. 

(2) English doctrine. The English doctrine now is 
that the principal is discharged from liability to the thil^d 
person only where the third person has by his conduct led 
the principal to believe that there has been a settlement 
between the third person and the agent, or that, with 
knowledge of the principal's liability, the third person 
elects to give credit exclusively to the agent.' 

(3) American doctrine. The doctrine in the United 
States seems to have followed the dictum in Thompson v. 
Davenport. The principal is said to be discharged where 
he has in good faith paid the agent or made such a change 
in the state of the account between the agent and himself 
that he would suffer loss if he should be compelled to pay 
the seller.^ 



1 L. R. 5 Q. B. Div. 414. 

2 Irvin€(*r. Watson, supra; Davison v. Donaldson, L. R. 9 Q. B. 
Div. 623 ; Pollock on Cont. (6th ed.) 99. 

8 Fradley v. Hyland, 37 Fed. Rep. 49 ; Thomas v, Atkinson, 38 
Ind. 248; Jjalng v. Butler, 37 Hun, (N. Y.) 144; Knapp v. Simon, 9i 
N. Y. 284; Story on Agency, § 449 ; 23 Am. L. Rev. 565. 
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§ 126. Second Exception. — Election to hold Agent. ^ 

Where the third party, after discovering the principal, 
unequivocally elects to regard the agent as the sole re- 
sponsible contracting party, he cannot afterwards proceed 
against the principal.^ What constitutes a final or une- 
quivocal election is a question of fact, though the conduct 
may be so decisive as to establish an election in point of 
law, or so indecisive as to render unwarranted a finding 
that there was an election. Bringing an action against 
the agent has an evidential force, but does not necessarily 
constitute an election.^ It is generally held that an un- 
satisfied judgment is not conclusive proof of an election; * 
though the ruling is otherwise in England.^ 

It has been held that where at the time the contract is 
made the third party knows the principal, but accepts a 
written instrument ih the name of the agent, he makes 
an election to look to the agent alone, and parol evidence 
is inadmissible to charge the principal.* But this i« 
doubtful. « ^ 

§ 127. Third Exception. — Contract under Seal. 

Where the contract between the agent and third party 

is under seal (the seal not being merely superfluous), the 

principal is not liable. It is a strict rule of the common 

law that only the parties named or described in a sealed 

* instrument can sue or be sued upon it.' This rule applies 

1 Kingsley v. Davis, 104 Mass. 178; Kendall v, Hamilton, i. R. 4 
App. Cas. 504. 

3 Cobb V. Knapp, 71 N. Y. 348; Curtis ». Williamson, L. B- 10 
Q.B. 57. 

» Beymeri;. Bonsall, 79 Pa. St. 298; Maple r. R. Co., 40 Ohio St. 
313. 

* Pollock on Cont. (6th ed.) 100, cidng Priestly r. Femie, 3 H. & 
C. 977. ' 

» Chandler v. Coe, 54 N. H. 561. 

« Merrill ». Kenyon, 48 Conn. 314. 

7 Potl, § 188 ; Briggs r. Partridge, 64 N. Y. 357 ; Borcherling v. Katz, 
87N. J. Eq. 150. 
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equally to a principal who is disclosed in the negotiations, 
but unnamed in the formal contract. 

§ 128. Fourth Exception. — Negotiable Inatrument. 

Only the party whose name appears as the obligor on a 
negotiable instrument can be sued upon it. Parol evid- 
ence is therefore inadmissible to charge an undisclosed 
or unnamed principal upon such an instrument.-^ But if 
there be an ambiguity on the face of the paper as to 
whether the principal or agent is intended to be bound, 
parol evidence is admissible to remove the ambiguity. 
This will be fully discussed in a succeeding chapter.^ 

3. Mights of anJUndisclosed Principal, 

§ 129. Oeneral Rule. 

Subject to the exceptions and qualifications hereafter 
enumerated, an undisclosed principal may bring an action 
in his own name upon contracts made by his agent in his 
behalf; although the third party supposed that he was 
dealing with the agent as principal.' This rule is said to 
be the necessary corollary of the one which gives the third 
person a right of action against the undisclosed principal, 
since mutuality of remedial rights is clearly just. It fol- 
lows that two undisclosed principals may contract through 
their respective agents, and that the contract will give 
to each (subject to the enumerated exceptions) the same 
rights and liabilities as if they had been disclosed principals 
or had contracted in person.* This right of the principal 
is superior to the right of the agent, and when the prin- 

1 Post, § 189 ; Sparks v. Dispatch Transfer Co., 104 Mo. 531 ; Biown 
V. Parker, 7 Allen, (Mass.) 337. 
« Post, §§ 186-195. 

• Huntington v. Knox, 7 Cush. (Mass.) 371; Taintort;. Prender* 
gast, 3 Hill, (N. Y.) 72 ; Barham v. Bell, 112 N. Car. 181. 

* Darrow v. Horne Produce Co., 57 Fed. Rep. 463. 
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cipal has once given notice of his intention to exercise it, 
the third party will settle with the agent at his peril. ^ 
If the contract be in writing (not under seal or negotiable), 
it does not violate the rule against varying the terms of . 
written instruments by parol to admit parol evidence for 
the purpose of showing the real principal.* But it would 
vary the instrument to admit parol evidence to discharge 
the agent.* 

§ 130. First Exception. — State of AcooimtB. 

The right of the principal to sue the third party is subject 
to the equities and the state of the accounts existing be- 
tween the agent and the third party at the time the right 
is asserted: In other words the principal cannot assert 
his rights without leaving to the third party exactly the 
same rights as if the agent had been in fact the principal.^ 
The cases applying this doctrine have been mainly those 
where the agent sold goods in his own name, and under 
these circumstances the distinction is made between the 
case where the agent has possession of the goods, and 
where he has not. In the former case the right of set-off 
which might be asserted against the agent may be asserted 
against the undisclosed principal; .in the latter case it 
may not.* But the doctrine is equally applicable to con- 
tracts other than those for the sale of goods.® 

It seems to be immaterial whether the agent is author- 
ized to contract in his own name or not ; if the principal 
seeks to enforce the contract he must take it subject to all 

^ Pitts V, Mower, 18 Me. 361 ; Huntington v. Knox, supra, 
2 Darrow v. Home Produce Co., supra. 
8 Post, § 197. 

* Montagu v. Forwood, 1893, L. R. 2 Q. B. 350; Gardner v, Allen, 6 
Ala. 187; Peel v. Shepherd, 58 Ga. 365; Taintor v, Prendergast, 3 
Hill, (N. Y.) 72. 

* Bemshoufie v. Abbott, 45 N. J. L. 531. 

* Montagu v. Forwood, supra. 
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defences that might have been set up against the agent.' 
But the third person must have believed that the agent 
was contracting as principal. If he knew he was contract- 
ing as agent, though he did not know whose agent, he can- 
not set off claims or equities.* It is even held that if the 
agent is one who commonly contracts for undisclosed prin- 
cipals, though also for himself, the third person can not 
assume that the agent is contracting for himself, and 
would not be entitled to claim a set-o^ as against an un- 
disclosed principal." 

§ 131. Second Exception. — Estoppel. 

Where the principal has, by representing the agent to 
be the principal, or by standing by and allowing innocent 
third persons to deal with the agent as principal, induced 
such innocent third persons to change their legal relations 
in such a way as to make it inequitable for the principal 
to claim the rights of an undisclosed principal, he will be 
estopped from maintaining an action in his own name.* 
Perhaps this exception is only an extension of the previous 
one. In that the principal is estopped to press his rights 
to the extent that the third person would be injured; in 
this it is assumed that he cannot press his rights at all 
without injury to the third person. There seems to be no 
considered authority on this point. 

§ 132. Third Exception. — Exclusive Credit to Agent. 
Where the third person has clearly expressed his inten- 

1 Ex parte Dixon, L. B. 4 Ch. Div. 133 ; Stevens v. Biller, L. R. 
25 Ch. Div. 31. 

2 Ilsey V. Merriam, 7 Cnsh. (Mass.) 242 ; Evans v. Wain, 71 Pa. St. 69. 
» Miller v. Lea, 35 Md. 396 ; Evans v. Wain, 71 Pa. St. 69 ; Cooke 

V, Eshelby, L. K. 12 App. Cas. 271. See criticism of this doctrine in 3 
Law Q. Rev. 358. 

^ Eerrand v. Bischoffsheim, 4 C. B. n. s. 710, 716 ; Pollock on 
Cont. (6th ed.) 98. 
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tion to deal with the agent as principal, or where he has 
dealt with the agent on terms of trust and confidence, or 
the nature of the contract is fiduciary, the undisclosed 
principal cannot claim the benefits of the contract. 
"Every man has a right to elect what parties he will 
deal with. . . . And as a man's right to refuse to enter 
into a contract is absolute, he is not obliged to submit the 
validity of his reasons to a court or jury.'' ^ The inten- 
tion to deal only with the agent may be found in the 
recitals of the written contract,^ or the negotiations at- 
tending an oral one.'^ In the first case the question 
would be one of construction for the court; in the latter, 
of fact for the jury. The intention may be further in- 
ferred from the nature of the contract, as where it is fidu- 
ciary, or for personal skill or service.* But in the latter 
case it would seem that if the agent has personally dis- 
charged the trust or performed the service, hia undis- 
closed principal may recover the compensation.* ^^ 

§ 133. Fourth Exception. — Varying "Written Instrument. 

Where in a written instrument the agent has repre- 
sented himself in express terms or recitals as the real and 
only principal, the undisclosed principal cannot maintain 
an action in his own name, since parol evidence would be 
inadmissible to vary the express terms and recitals of the 
written instrument.® This is the result of a rule of evi- 

1 Winchester v, Howard, 97 Mass. 303 ; Humble t?. Honter, 12 Q. 
B. 310. 

2 Hnmble v. Hnnter, supra. 

■ Winchester v. Howard, supra, 

* Pollock on Cont. (6th ed.) p. 97 ; Eggleston v, Boardman, 37 
Mich. 14. 

6 Warder v. White, 14 Dl. App. 50, citing, Grojan v. Wade, 2 
Starkie, 391. 

^ Humble v. Hunter, 12 Q. B. 310; Schmaltz v. Avery, 16 Q. B. 
655 ; Darrow v. Home Produce Co., 57 Fed. Rep. 463. 
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dence merely. If the representation were one relied upon 
by the third party as establishing the personality or credit 
of the person with whom he was dealing, it would be 
equally effective whether in writing or parol^ under the 
doctrines of the preceding section. 

§ 134. Fifth Ea:oeption.* — Sealed InstromentB. 

Where the contract is under seal the principal cannot 
bring an action upon it in his own name^ owing to the 
technical rule^ that only the parties named or described in 
a deed can sue or be sued upon it. He must proceed in 
the name of the agent.^ 

§ 135. Sixth Exception. — Negotiable Instrument. 

Only the party named as payee in a negotiable instru- 
ment can sue upon it.* This is due to the technical rule 
of the law merchant which confines the rights and liabili- 
ties upon negotiable instruments to the parties named or 
described therein. But if there be any ambiguity on the 
face of the instrument as to who is intended to be the 
payee, parol evidence is admissible to remove the ambi- 
guity. And, unlike the case of the maker, drawer, or 
acceptor, the addition of a descriptive term like " agent, '^ 
"treasurer," "cashier," etc., is now generally held to 
create such an ambiguity.' The same reason does not 
exist for forbidding a person not named as payee to sue 

* The fifth and sixth exceptions apply as well to the case of a 
disclosed principal, who is not named or described in the formal 
instrument. 

1 Violett ». Powell, 10 B. Mon. (Ky.) 347 ; see post, § 188. 

2 Grist ». Backhouse, 4 Dev. & Battle, (N. C.) 362 ; Moore v. Penn, 
5 Ala. 135 ; United States Bk. v. Lyman, 1 Blatchf. (U. S. C. C.) 297 ; 
8. c. 2 Fed. Cas. 709. 

« Baldwin v. Bank, 1 Wall. (U. S.) 234; Commercial Bank o. 
French, 21 Pick. (Mass.) 486 ; Nave v. First Nat. Bk., 87 Ind. 204. 
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as for forbidding a person not named as payor to be sued, 
namely, that certainty is required as to the obligors on 
negotiable instruments in order that they may circulate 
freely. Accordingly the technical rule forbidding an un- 
named payee to sue has dwindled to narrow limits^ 
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CHAPTER XI, 

ADMISSIONS AND DECLARATIONS OF THE AGENT. 

§ 136. Object in proving AdmlBsions of Agent. 

The admissions or declarations of an agent may besought 
to be offered in evidence against the principal for any one 
of three purposes : (1) To establish the fact of the agency ; 

(2) to establish the nature or extent of the authority; 

(3) to establish the existence or non-existence of some 
fact (other than the two named above) which is material 
to the issue in controversy between the parties. The com- 
petency of the admission or declaration will depend in the 
first instance upon the purpose for which it is offered, and 
secondarily upon the relation of the admission or declar- 
ation to the transaction in question and the general scope 
of the agency. 

§ 137. "When always inadmissible. 

The admissions or declarations of an agent cannot be 
given in evidence against the principal, either (1) to es- 
tablish the fact of the agency, or (2) to establish the nature 
or extent of the authority.^ The reason is obvious. The 
declaration of the agent that he is agent, or that he has 
certain delegated powers, is merely an attempt to clothe 
himself with authority, and has no tendency to prove that 
he possesses in fact the authority which he claims. He is 
holding himself out as agent, whereas the requirement is that 
the principal should hold him out as agent in order to work 
an estoppel against the principal. It is therefore error to 

^ Hatch V. Squires, II Mich. 185 ; Mitchom v, DonlapiSS Mo. 418; 
Butler V. C, B. & Q. Ry. Co., 87 Iowa, 206. 
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Imit evidence of what the agent has said as to his own 
3wers in an action to hold the principal, and the error is 
ot cured by a charge to the jury that the agency cannot 
3 proved by the agent's own declarations, and it is even 
)ubtful whether the withdrawing of such evidence from 
le consideration of the jury would cure the error.^ Since 
is express declarations are incompetent to prove his 
ithority, a fortiori his conduct is incompetent. It is 
lerefore improper to charge a jury that they may find the 
ct of the agency or of the authority if the conduct of the 
jent was such as to lead the third party to believe that he 
as authorized.^ It is the conduct of the principal and 
)t of the agent from which authority must be inferred. 
This is far from saying, however, that an agent is an 
competent witness to prove the fact of the agency or au- 
ority. Where parol evidence as to the existence of the 
;ency or extent of the authority is admissible at all, the 
:ent is as competent a witness as any other person to 
3tify under oath to facts within his knowledge touching 
e agency. Even the old rule of evidence which excluded 
e testimony of a party in interest made an exception in 
70T of the evidence of an agent produced to prove the 
5t of the agency." And this applies equally where a 
sband is the agent of his wife or a wife of her husband.* 
it if the authority be conferred in writing, parol evi- 
nce of any kind is generally inadmissible,* unless it 
where the question of authority is only incidentally 
''olved.* 

• Comegys w. American Lumber Co., 8 Wash. 661. 

' Leu V. Mayer, 52 Kans. 419. 

' 1 Greenleaf on Ev. § 416; Gould v. Norfolk Lead Co., 9 Cush. 

uss.) 338 ; Thayer v. Meeker, 86 111. 470. 

O'Conner v. Insurance Co., 31 Wis. 160; Roberts v, N. W. Nat 

Co., (Wis.) 62 N. W. Rep. 1048. 

Neal V, Fatten, 40 Ga. 363. 

Columbia Bridge Co. v. Geisse, 38 N. J. L. 39. 



1 
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§ 138. "When admissible. — Oeneral Rule. 

In order that the admission or declaration of an agent 
may be binding on his principal^ the following elements 
must concur: (1) the fact of the agency must be estab- 
lished;. (2) the admission or declaration must be in regard 
to some matter within the scope of the agent's authority,* 
(3) the admission or declaration must (a) constitute a part 
of the ' res gestce ' of a transaction in which the agent was 
acting for his principal^ and (b) serve to characterize that 
transaction. 

The first two elements do not call for special discussion. 
They involve considerations already familiar to the reader. 
There must be an agency and the agent must be acting 
within the scope of his authority in order that any act of 
his may be binding on his principal. This is as true of his 
statements as of his conduct. If the admissions or declar- 
ations have reference to acts which the agent had no author- 
ity to perform, or to any matter foreign to the agency, they 
stand on the same level as statements of strangers and are 
clearly inadmissible.^ 

§ 139. "When admissible. — Res Gestse. 

It is said that the declaration of an agent to be com- 
petent evidence against his principal muat meet two re- 
quirements : (a) it must constitute a part hi the r es gest^ 
of a transaction in which the agent was acting for his 
principal ; (6) it must be one which naturally accompanies 
the transaction and illustrates or unfolds its character or 
quality.* 

(a) The first requirement is briefly stated in the familiar 

^ 1 Greenleaf on Ev. § 113; Fogg v. Pew, 10 Gray, (Mass.) 409; 
Lamm v. Port Deposit, &c. Assn., 49 Md. 233. 

2 White V. MiUer, 71 N. Y. 118, 134; Butler v. Manhattan By. Co., 
143 N.Y, 417, 422. 
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rule that the declaration must constitute a part of the 
res gestcB, This merely means that what an agent says or 
does in the conduct of a transaction for his principal is 
treated as if it had been said or done by the principal, 
under the application of the fiction of identity. The term 
res gestcB is simply a convenient symbol for conveying this 
idea. It really adds nothing, and, because of its literal 
vagueness and its somewhat different use in other branches 
of the law, has led to some darkening of counsel. If the 
phrase "of the res gestce^' were omitted from the first 
sentence in this section, the idea conveyed would be pre- 
cisely the same. 

The first inquiry is, therefore, whether the declaration 
was made as part of a transaction in which the agent was 
acting for the principal. If made before or after the trans- 
action, it is incompetent as against the principal. This 
is stated very clearly in the leading case of White v. 
Miller: 1 

" The general rule is, that what one person says, out of 
court, is not admissible to charge or bind another. The 
exception is in cases of agency; and in cases of agency, 
the declarations of the agent are not competent to charge 
the principal upon proof merely that the relation of prin- 
cipal and agent existed when the declarations were made. 
It must further appear that the agent, at the time the 
declarations were made, was engaged in executing the au- 
thority conferred upon him, and that the declarations re- 
lated to, and were connected with the business then 
depending, so that they constituted a part of res gestceJ^ * 

In the application of .this rule the courts have not been 
entirely harmonious in deciding when the declaration is a 
part of the transaction. Clearly a subsequent narration by 

1 71N.Y. 118,135. 

* See also Fairlie i^. Hastings, 10 Yes. 123. 

10 
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the agent is not.* Clearly a contemporaneous statement by 
way of inducement or representation is.^ In contract cases 
there seems to be little difficulty in deciding whether the 
declaration falls within the first or the second of these 
classes, for the moment of the formation or completion of the 
contract marks the termination of the transaction.* But in 
cases of tort the moment when the transaction ends so 
that subsequent statements become narrative is more diffi- 
cult to determine, and the courts have shifted the line in 
accordance with the peculiar circumstances of each case 
and their interpretation of the rule. The general test is 
that the declar ation should be in such close connection 
with the main act con stitutin g the tor t as to be c learly 
spontaneou Tlincf undesigned, lea ving no opportunity_ fQr 
the playin g of a par t^ If strictly contemporaneous the 
declaration is clearly admissible.^ If unquestionably sub- 
sequent both as to time and causal relation the declaration 
is clearly inadmissible.^ 

If in point of time subsequent, but in point of causal 
relation to the main act substantially contemporaneous, 
the declaration will be admitted by some courts and re- 
jected by others. One class of cases holds that if the* 

1 Stiles V. Western R., 8 Met. (Mass.) 44; Phelps v. James, 
86 Iowa, 398 ; Empire Mill Co. v. Lovell, 77 Iowa, 100 ; White v. Millei, 

supra. 

2 Baring v. Clark, 19 Pick. (Mass.) 220 ; Dick ». Cooper, 24 Pa. St. 
217 ; Bnmside v. Grand Trunk Ry., 47 N. H. 554. 

3 Declarations in the course of a transaction amounting to warran- 
ties or to fraud may be distinguished. In such cases the warranty or 
the fraud is the main fact to be established. See, for example. Nelson 
V. Cowing, 6 Hill, (N. Y.) 336; Jeffrey i;. Bigelow, 13 Wend. (N. Y.) 
518; Smalley v. Morris, 157 Pa. St. 349. Declarations which are au- 
thorized are also to be distinguished, as where two persons conrerse 
by telephone through the agency of a telephone operator. Oskamp o. 
Gadsden, 35 Neb. 7. 

* As in Elledge v. National City, &c By., 100 Calif. 262. 
» As in Williamson v. Cambridge R., 144 Mass. 148. 
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declaration is clearly the result of the main act alone, and 
not of that plus possible reflection on the part of the agent 
or servant, it is admissible; another class rejects this doc- 
trine as too refined for practical application, and holds to 
the rule requiring a proximity in time, which might prop- 
erly he described as instantaneously successive. This dif- 
ference of judicial opinion is well illustrated in Vicksburg, 
&c. Railroad Co. v, O'Brien,^ the Supreme Court of the 
United States standing five to four against the admission 
of the declaration of a locomotive engineer made from ten 
to twenty minutes after an accident. The minority dis- 
sented on the ground that the modern cases have relaxed 
the stringency of the rule requiring * perfect coincidence ' 
of time. Perhaps the weight of American authority favors 
such relaxation, guarded by the qualification that the pecu- 
liar facts of each case must determine whether the declara- 
tion is undesigned and spontaneous.^ 

(h) The second requirement is that the declaration should 
be one which illustrates or unfolds the character or quality 
of the main act. '* While proximity in point of time with 
the act causing the injury is in every case of this kind 
essential to make what was said by a third person [agent], 
competent evidence against another [principal] as part of 
the res gestae, that alone is insufficient, unless what was 
said may be considered part of the principal fact, and so a 
part of the act itself. But as in this case the . . . [re- 
mark] was not one naturally accompanying the act, or 
calculated to unfold its character or quality, it was not 
admissible as res gestae, . . . Res gestce in a case like this 
implies substantial coincidence in time, but if declarations 
of third persons are not in their nature a part of the fact, 

1 119 U. S. 99. 

2 Alabama, &c. R. v. Hawk, 72 Ala. 112; Ohio, &c. Ry. v. Stein, 133 
Ind. 243 ; Harriman v. Stowe, 57 Mo. 93 ; Hermes v. Chicago, &c. Ry., 
80 Wis. 590. 
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they are not admissible in evidence^ however closely related 
in point of time." ^ 

§ 140. Limitation of the Rule. — Adverse Interest. 

A qualification of the above rule exists in cases where 
the agent is known to be acting for himself, or to have an 
adverse interest. Where, for example, the president of a 
company pledges the stock of the company for a personal 
loan, his representations as to its genuineness do not bind 
the company. The pledgee should know in such a case 
that the agent's personal interest may lead him to betray 
his principal. ** It is an old doctrine, from which there 
has never been any departure, that an agent cannot bind 
his principal, even in matters touching his agency, where 
he is known to be acting for himself, or to have an adverse 
interest."^ 

1 Bntler v. Manhattan Ry. Co., 143 N. Y. 417, 423; Barker i7. St. 
Lonis, &c. R., (Mo.), 28 S. W. Rep. 866. 

2 Manhattan Life Ins. Co. v, Eorty-eecond Street, &c. R., 139 N. Y. 
146. 
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CHAPTER Xn. 

NOTICE TO AGENT. 

§ 141. Oeneral Statement of the Rule. 

It is a general statement of the law that notice to the 
agent is *notice to the principal. In other words, the 
principal is chargeable with all the knowledge that his 
agent has in a transaction in which the agent is acting 
for the principal.^ If this were not so a purchaser could 
always free himself from the possible equities arising from 
the acquisition of knowledge of adverse rights in or to the 
property purchased, by purchasing through an agent. It 
is against the policy of the law to place one who deals 
through an agent in a better position than one who deals in 
person. 

But the rule has a wider sweep than this. One who 
deals through an agent may be placed in a worse position 
than one who deals in person. By the application of the 
fiction of identity all the knowledge present in the mind 
of the agent, whenever or however acquired, may be 
treated as the knowledge of the principal. In other words, 
if P. employs A., and it happens that A. possesses infor- 
mation affecting the transaction, P. will be charged with 
this knowledge ; whereas, if P. employs B., who happens 
not to possess such information, P. will not be charged 
with notice. 

The subject of notice has, therefore, two branches: 
(1) Where the notice is acquired by the agent in the course 

1 Hyatt V. Clark, 118 N. Y. 563. 
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of the transaction in respect of which it is invoked; (2) 
where the notice is acquired hy the agent outside of the 
transaction in respect of which it is invoked, either (a) 
while he is agent, or (b) before the agency begins. 

§ 142. Notice Acquired during the Transactioii. 

All the authorities agree that notice acquired by the 
agent in the course of the transaction which it affects, is 
notice to the principal. *' The rule that notice to the 
agent is constructive notice to the principal, is based on 
the presumption that the agent has communicated to the 
principal the facts connected with the subject-matter of 
his agency which came to his notice. . . . Where others 
than the principal and agent are concerned, the presump- 
tion that the agent has discharged his duty to his princi- 
pal in communicating facts of which he has notice, is as 
conclusive as the presumption that the principal remena- 
bers the facts brought home to him personally.'^ ^ 

It therefore follows that as to notice acquired by the 
agent in the course of the transaction in respect of which 
the notice is invoked, the principal is bound as fully as if 
he acquired the notice in person, and whether the agent 
remembered the fact at the final conclusion of the transac- 
tion or not. 

§ 143. Notice acquired outside of Transactioxi but in 
General Scope oi Agency. 

A distinction must be drawn between an agent, like an 
attorney, who acts for his principal in totally different 
transactions, perhaps separated by a considerable period of 
time, and an agent, like a bank cashier or a gener^ man- 
ager, who is engaged in a continuous series of transactionc^ 
all incidents of the conduct of a general business. 

As to the first, it is believed that the rule as to notice 

1 Bierce v. Red Bluff Hotel Co., 31 Cal. 160, 166. 
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is tbe same as in the case where the notice is acquired 
before the agency begins. 

As to the second, the rule as established by many of the 
courts is the same as in the case of notice acquired in the 
particular transaction. **The general rule is well estab- 
lished that notice to an agent of a bank, or other corpora- 
tion, intrusted with the management of its business, or of 
a particular branch of its business, is notice to the cor- 
poration, in transactions conducted by such agent, acting 
for the corporation, within the scope of his authority, 
whether the knowledge of such agent was acquired in the 
course of the particular dealing, or on some prior occa-, 
sion.^' ^ " Where the agency is continuous, and concerned 
with a business made up of a long series of transactions of 
a like nature, of the same general character, it will be 
held that knowledge acquired as agent* in that business in 
any one or more of the transactions, making up from time 
to time the whole business of the principal, is notice to 
the agent and to the principal, which will affect the latter 
in any other of those transactions in which that agent is 
engaged, in which that knowledge is material. " ^ 

§ 144. Notice acquired before Agency begins. 

There are two views as to the effect of notice acquired 
by the agent before the agency begins. It is believed 
that notice acquired by the agent in a prior disconnected 
agency for the same principal is to be treated as notice 
acquired before the agency begins. 

(1) The first view is that the principal is never to be 
charged with notice of any fact learned by the agent 
before the agency begins. This rests upon the notion 
that the identity of the principal and agent exists only 
during the time the agency exists. ^'The true reason of 

1 Cragie r. Hadley, 99 N. Y. 131, 134. 

2 Holdeh V, New York and Erie Bank, 72 N. Y. 286, 292. 
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the limitation is a technical one, that it is only during 
the agency that the agent represents, and stands in the 
shoes of his principal. Kotice to him then is notice to his 
principal. Notice to him twenty-four hours before the 
relation commenced is no more notice than twenty-four 
hours after it had ceased would be.^' ^ 

(2) The second view is that notice acquired by an 
agent before the agency begins is notice to the principal, 
provided that the fact is present in the mind of the agent 
at the time of the transaction as to which the notice is 
invoked, and provided that the agent is at liberty to dis- 
close it.^ The qualifications to the rule are important. 
It must be shown that the agent remembered the fact in 
question — had it present in his mind — at the time he 
was acting for the principal ; in the absence of such proof 
the knowledge will not be imputed to the principal.' 
Some cases hold that '^ if the agent acquires his informa- 
tion so recently as to make it incredible that he should 
have forgotten it, his principal will be bound."* It 
must also appear that he was at liberty to disclose it, that 
is, that he would not be violating his duty to another prin- 
cipal in so doing.6 And it appears that the burden is 
upon the one alleging the notice to establish these facts.' 

§ 145. Oeneral Qualifications. 

There are two general qualifications which must be 
considered in connection with the general rule of notice. 

1 Houseman v, Girard, &c. Ass'n, 81 Pa. St. 256, 262 ; McCor- 
raick V. Joseph, 83 Ala. 401 ; Satterfield v, Malone, 35 Fed. Bep. (Penn. 
Circuit) 445. 

a The Distilled Spirits, 11 Wall. (U. S.) 356; Fairfield Savings 
Bank v. Chase, 72 Me. 226 ; Lebanon Savings Bank v. Hollenbeck, 
29 Minn. 322 ; Dresser v. Norwood, 17 C. B. n. s. 466. 

* Constant v. University of Bochester, 111 N. Y. 604. 

* Brothers v. Bank, 84 Wis. 381, 395. 

5 Constant v. Uuiversity, supra^ « Ibid, 
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(1) The fact constituting the notice must have a mate- 
rial bearing upon the subject-matter within the scope of the 
agency. It is not enough that it has a material bearing 
upon the subject-matter outside the scope of the agency.^ 
An agent may be given only a very limited and special 
power over the subject-matter, and the fact in question 
may have no bearing upon the exercise of that power. In 
that case the knowledge of the agent would not be imputed 
to the principal. " The knowledge or notice must come 
to an agent who has authority to deal in reference ,to 
those matters which the knowledge or notice affects. The 
facts of which the agent had notice must be within the 
scope of the agency, so that it becomes his duty to act 
upon them or communicate them to his principal. As it 
is the rule that whether the principal is bound by con- 
tracts entered into by the agent depends upon the nature 
and extent of the agency, so does the effect upon the 
principal of notice to the agent depend upon the same 
conditions.^' * 

(2) It can never be reasonably inferred that an agent 
will communicate his knowledge to his principal where it 
is clearly against his own interest to do so.* Accordingly 
a principal is not bound by notice acquired by his agent 
in a transaction where the agent is acting adversely to 
his principal,* or has colluded with third persons to 
defraud his principal.'* This is analogous to the case 
where an agent commits a wilful tort for his own pur- 
poses, and not as a means of performing the business 
intru9ted to him.* 

1 Trentor v, Pothen, 46 Minn. 298. 

^ Innerarity v. Merchants' Nat. Bk., 139 Mass. 332. 

* Frenkel v. Hudson, 82 Ala. 158. 

* Western Mortg. & Invest. Co. v, Ganzer, 63 Fed. Kep. 647 ; Hud- 
son V. Randolph, 66 Fed. Bep. 216. 

^ Allen V. South Boston B., 150 Mass. 200. Cf. Bank v. American 
Dock & Trust Co., 143 N. Y. 659. 
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§ 146. Application of Rule to CorporationB. 

The general rule that notice to an agent acting within the 
scope of his authority and in regard to the subject-matter 
of the agency, is notice to the principal, applies to cor- 
porations as well as to individual principals.^ Indeed, it 
is probably in reference to corporations that the rule 
is most frequently invoked, for as is said in one case: 
"A corporation cannot see or know anything except by 
the eyes or intelligence of its officers." * Generally speak- 
ing, however, its application to both individuals and cor- 
porations is governed by the same limitations, and it is 
therefore only necessary to note, in this section, that 
subject to a few exceptions, notice to either a stockholder • 
or a single director * of a corporation is not regarded as 
notice to the coi?poration. ^*If the note is discounted by a 
bank, the mere fact that one of the directors knew the 
fraud or illegality will not prevent the bank from recov- 
ering; but if the director who has such knowledge acts for 
the bank, in discounting the note, his act is the act of the 
bank, and the bank is affected with his knowledge." * But 
if ^^the officer who has such knowledge has also such 
connection with ot interest in the subject-matter of the 
transaction as to raise the presumption that he would not 
communicate the fact in controversy, there is no imputa- 
tion of notice to the corporation. ''** 

1 Story on Agency, § 140 a. 

' Factors &c. Co. v. Maine Dry Dock, &c. Co., 31 La. Ann. 149. 

* Honsatonic Bk. v. Martin, 1 Mete. (Mass.) 294 ; Union Canal Co. 
». Loyd, 4 W. & S. (Penn.) 393. 

* Fairfield Sav. Bk. v. Chase, 72 Me. 226; Farrel Foundry Co. v. 
Dart, 26 Conn. 376. 

^ Bank v. Cnshman, 121 Mass. 490. 

* Hatch V. Ferguson, 66 Fed. Bep. 668 ; Innerarity v. Bank, 139 
Mass. 332. 
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§ 147. Notice to Bab-Agent. 

Does notice to a sub-agent stand upon the same footing 
as notice to an agent ? The question was fully discussed 
in the leading case of Hoover v. Wise,^ and the decision 
reached by a divided court was that if the agent has power 
to appoint a sub-agent notice given to the sub-agent is 
notice to the principal, but if the agent has not power to 
appoint a sub-agent then notice to the sub-agent is not 
notice to the principal. The dissent in this case was, 
perhaps, rather on the ground that the agent had authority 
to appoint the sub-agent than that the rule of law enunci- 
ated by the majority was incorrect. The case is a typical 
one. A principal employs an agent to make a collection 
or to transact some other business which may require the 
assistance of an attoruey at law. The agent employs an 
attorney, and the notice with which the principal is sought 
to be charged is given to or acquired by the attorney. 
Hoover v. Wise holds that this is not notice to the princi- 
pal since the attorney is the agent of the agent and not of 
the principal. As Mr. Justice Miller points out in a dis- 
senting opinion, ^^the effect of the decision is, that a 
non-resident creditor, by sending his claim to a lawyer 
through some indirect agency, may secure all the advan- 
tages of priority and preference which the attorney can 
obtain of the debtor, well knowing his insolvency, without 
any responsibility under the Bankrupt Law." The view 
taken in this case by the majority has not generally pre- . 
vailed. It may be said to be the general rule that, where the 
business confided to the agent reasonably contemplates that 
the assistance of an attorney at law may be required, 
the agent has authority to appoint an attorney, and 
notice to the attorney will be notice to the principal.' 

1 91 U. S. 308. 

2 Bates V, American Mortgage Co., 37 S. C. 88 ; Davis v, Wate^ 
man, 10 Yt. 526 ; Bjan v, Tudor, 31 Eans. 366. 
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So if, by custom, as in the case of insurance agencies, it is 
usual to appoint sub-agents, notice to such a sub-agent will 
be notice to the principal.^ 

1 Axff V. Star Fire Ihb. Ca, 125 N. Y. 57 ; Carpenter v, Germaa 
Am. Ins. Co., 135 N. Y. 298. 
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CHAPTER XIII. 

LIABILITY OF PBIHTCIPAL FOB TOBTS OF AGENT. 

1. Liability for Torts generally. 

§ 148. Non-Contractaal Obligatioiis by Agenoy. 

In addition to the contractual obligations which may be 
created against one by the act of his agent, there are various 
non-contractual obligations which may be created in the 
same manner under the doctrines of representation. This 
is -particularly true where the representative is a. servant 
intrusted with the management of mechanical instrumen- 
talities or of affairs involving the general social relations. 
In such cases it is held that one who appoints another to 
represent him in the conduct of matters where the rights 
of others are or may be involved, is answerable for every 
wrong committed by the representative in the course of 
the service, or within its apparent scope, certainly if com- 
mitted for the master's benefit,^ and in some cases if com- 
mitted for the benefit of the representative himself. And 
it is immaterial whether the master authorized or directed 
the act; the first inquiry is whether it was within the 
scope of the service, and a secondary inquiry may be 
whether it was for the master's benefit. '^This rule is 
obviously founded on the great principle of social duty^ 
that every man in the management of his own affairs, 
whether by himself or by his agents or servants, shall so 
conduct them as not to injure another; and if he does not, 
and another thereby sustains damage, he shall answer for 

^ Pollock on Torts, (4th ed.) p. 67 et seq. 
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it; '' ^ that is, he shall answer for it under circumstances 
where the injury, if committed in person, would constitute 
a breach of legal duty. 

The rule is applicable to the relation of principal and 
agent as well as to the relation of master and servant, so 
far as torts may be committed by a representative whose 
chief office is to bring his principal into contractual rela- 
tions.^ But from the nature of the case the ways in which 
an agent may, as agent, commit torts are more limited than 
the ways in which a servant may commit them. The 
wrongs involving fraud or malice, as deceit, malicious 
prosecution, slander of title, libel and slander, are the 
ones which most commonly occur in connection with this 
relation. 

§ 149. Wlieii Principal Liable for Tort of Agent. 

The tort of an agent may be either: (1) a tort com- 
manded or ratified by the principal; "(2) a tort not com- 
manded or ratified, but which is within the course of the 
employment and for the master's benefit; (3) a tort not 
commanded or ratified, but which is apparently within the 
course of the employment and for the agent's benefit ; (4) 
a tort not commanded or ratified and which is not within 
the course of the employment. 

(l)'^It is universally conceded that the principal is 
liable for all torts which he commands or ratifies.* Obvi- 
ously this should be so, for if he chooses to accomplish a 
wrong by the instrumentality of an agent, or if he chooses 
to ^ profit ' by one accomplished by the instrumentality 
of an agent, he should be liable in the same way as if he 
had acted in person. 

1 Farwell v. Boston, &c. R., 4 Met. (Mass.) 49. 

2 Barwick v. English Joint Stock Bank, L. R. 2 Ex. 259. 

8 Dempsey V. Chambers, 154 Mass. 330; Pollock on Torts, (4th ed.) 
p. 69. 
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(2) It is almost universally conceded that the principal 
is liable for all torts committed by an agent in the course 
of the employment and for the principal's benefit, although 
the principal neither commanded nor ratified the tort.* 
This rests on the principle already enunciated that where 
one chooses to manage his affairs through an agent he is 
bound to see that the affairs are managed with due regard 
to the safety of others.^ Given the three elements, (a) 
an agent, (b) acting in the course of his employment (c) 
for the principal's benefit, and a sufficient basis is laid for 
the obligation of the principal to indemnify the public 
generally against the misconduct of the agent while so 
acting. The scope of this rule and the deviations from it 
will be considered in connection with the subject of the 
agent's frauds. 

(3) It is a disputed question whether the principal is 
liable for the torts committed by an agent in the course, or 
apparent course, of the employment but for the agent's 
benefit. It will be observed that the elements here are, 
(a) an agent (b) acting in the course of the employment (c) 
for his own benefit. The dispute arises as to whether the 
* great principle of social duty ' is to be extended to cover 
responsibility for the fidelity of the agent in the use he 
makes of the instrumentalities intrusted to him by the 
principal. A typical case is that of a railway servant 
who, while primarily about his master's business, blows 
his whistle or lets off steam or uses some other instrumen- 
tality intrusted to him, not for any real or supposed bene- 
fit to his master, but for some end or pleasure of his own. 
Whether the master is liable for this misuse of the instru- 
mentalities for the servant's benefit, is the disputed point.* 

1 Barwick v. English Joint Stock Bank, L. R. 2 Ex. 259. 

3 PoUock on Torts, (4th ed.) p. 71. 

8 That the master is liable : Bittle v, Cam4en, &c. K. Co., 55 N. J. 
L. 615 ; Cobb v. Columbia, &c. R., 37 S. Car. 194. That the master is 
not liable : Stephenson v. Southern Pacific Co., 93 Cal. 558. 
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The typical case in contractual agency arises under fraud 
and will be considered under that head. 

(4) It is universally conceded that the principal is not 
liable for torts committed by his agents outside the course 
of the employment, which he has neither commanded nor 
ratified. Obviously this must be so, because no principle 
of social justice could make one man liable for the torts of 
another where that other was acting in an affair in which 
the first had no interest and in which he did not partici- 
pate either by prior counsel or subsequent acquiescence. 
But many nice distinctions are made in determining whether 
the agent was acting within the course of the employment. 

§ 150. ^'The CouTBe of the Employment.'^ 

The term 'the course of the employment,' like the term 
' the scope of the authority ' is hardly susceptible of 
accurate definition. In contract a principal is bound to 
concede that the agent is acting for him whenever a 
reasonably prudent man, in like circumstances with the 
third party, would conclude that the agent is so acting. 
In tort the doctrine is not so clear. Is the principal 
bound to concede that the agent is acting for him when 
the reasonable man would so conclude, or is it a question 
of absolute fact whether the agent is so acting or not?. 
Does ' the course of the employment ' mean the actual 
course of the employment or the apparent course of the 
employment ? Upon the answer to these questions de- 
pends the solution of the difficulties presented by the case 
where the agent while apparently acting within the course 
of his employment is secretly accomplishing some benefit 
for himself. 

If the appearance of being within the course of the 
employment leads a third person relying on the appear- 
ance to act in such a way as to imperil or involve his 

interests, as where he buys fictitious stock, there seems to 

/ 

f 
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be no reason why the principal should not be held on the 
same considerations as those which govern his liability for 
contracts.* In each case the agent violates his duty to the 
principal and to the' third party; but the former and not 
the latter should bear the loss siiice he is responsible for 
that appearance of things upon which all reasonable men 
act. But how if the appearance of being within the course 
' of the employment has no such causal relation to the 
injury because it does not induce any action or non-action 
on the part of the one injured, as where a ticket agent 
causes the arrest of a person on suspicion of passing coun- 
terfeit money,* or a locomotive engineer wantonly frightens 
horses by letting off steam and blowing the whistle ? • 
Here, obviously, the ground of liability is shifted-, if any 
liability at all exists. In such cases the liability, if any, 
depends on the fact that the principal has intrusted the 
agent with instrumentalities or powers the ordinary use 
of which is highly dangerous to the public generally, and 
lie assumes thereby a liability in the nature of an insur- 
ance as to their proper use.* Again, how if neither the 
appearance of being within the course of the employment 
nor the possession of dangerous instrumentalities or 
powers, bears any such causal relation to the injury, as 
where a railway servant assaults a passenger for some end 
of his own ? ^ Here the ground of liability, if any, shifts 
again, and the principal must be held, if at all, on the 
theory that he has undertaken a duty toward the one 
injured involving the utmost care and good faith, and that 

» Post, % 155. 

a Palmeii v. Manhattan Ky. Co., 133 N. Y. 261. 
' ^ » Cobb V, Columbia, &c. R., 37 S. Car. 194. 

^ The analogy between this and the cases of " insnring safety ** as 
to highly dangerous articles bronght and kept on one's premises or 
sent into the market, will be apparent. See Pollock on Torts, (4th ed.) 
Cli. xii. ; Bigelow on Torts, (4th ed.) Ch. xvi. 

« As in Craker v. Chicago, &c. R. Co., 36 Wis. 657. 

11 
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he warrants that his agent possesses and will exercise the 
qualities necessary for the discharge of this duty. 

Obviously, the question as to the liability of the prin- 
cipal or master in such cases depends upon considerations 
of general public policy or social utility which escape any 
narrow construction of the term * the course of the 
employment/ 

2. Liability for Fraud of Agent. 

% 151. Fraud Generally. 

Fraud, considered as a tort for which an action for 
deceit will lie, consists of a false representation of a 
material fact made without belief in its truth, or with a 
reckless disregard of whether it is true or false^ with 
intent that it should be acted upon by another, who, 
reasonably relying on the representation, does act on it to 
his damage.^ Whether all of these elements are necessary 
to constitute fraud for which rescission of contract may be 
had, we need not now inquire.* 

Fraud is a wrong generally connected with contract, the 
representation being made as an inducement to the for- 
mation of the contractual relation. Consent being neces- 
sary to contract it follows that the third party whose 
consent has been induced by fraud may always rescind the 
contract on the ground of the unreality of consent." It 
is, however, more than an element vitiating contract, like 
mistake or undue influence ; it is an independent wrong 
in and of itself for which an action ex delicto will lie. An 
action on the case for deceit is the appropriate remedy. 

1 Pollock on Torts, (4th ed.) p. 260 ; Deny v. Peek, L. R. 14 App. 
Cas. 337 ; Bigelow on Torts, (4th ed.) pp. 17-18. 

2 See Southern Development Co. v. Silva, 125 U. S. 247; Wilcoac 
V. Iowa Wesleyan University, 32 Iowa, 367 ; School Directors v, Boom- 
honp, 83 111.17. 

« 3 Anson on Const. (8th ed.) Pt. U., Ch. iv. § 3. 
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§ 152. Frand in Relation to Agency. 

In its relation to agency fraud presents some difficulties. 
Fraud requires as one of its essential elements that the 
representation should be made with knowledge of its 
falsity or with a reckless disregard of whether it be true 
or false. It requires as another^that there, should be an 
intent to deceive. How are these matters to be imputed 
to a personally innocent principal ? The difficulty has 
given rise to much confusion in the decisions of the 
courts, and has been, regarded by some of them as insur- 
mountable.^ But the difficulty and confusion have largely 
disappeared in the light of a clearer statement of the 
fundamental principles of the law of representation. 
Barwick v. English Joint Stock Bank ^ is regarded as the 
leading modern authority, although its conclusions had 
been anticipated by decisions in this country. **With 
respect to the question, \vhether a principal is answerable 
for the act of his agent in the course of his master's 
business, and for his master's benefit, no sensible dis- 
tinction can be drawn between the case of fraud and the 
case of any other wrong^" • "This rule of liability is 
not based upon any presumed authority in the agent to 
do the acts, but on the ground of public policy, and that 
it is more reasonable when one of two innocent persons 
must suffer from the wrongful act of a third person that 
the principal who has placed the agent in the position of 
trust and confidence should suffer, than j^ stranger. " * 
** One' who authorizes another to act for him, in a certain 
class of contracts, undertakes for the absence of fraud in 
the agent acting within the scope of his authority.^' ^ In 

1 Kennedy t\ McKay, 43 K. J. L. 288 ; Udell v. Atherton, 7 H. & N. 
172. 

2 L. R. 2 Ex. 259. » Ibid., p. 265. 
* Erie City Iron Works v. Barber, 106 Pa. St. 125. 

6 McNeile v. Gridland, (Pa.) 31 Atl. Sep. 939. 
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short, this, like other cases of a constituent's liability for 
the act of his representative, is founded on " the great 
principle of social^uty, that every man in the manage- 
ment, of his own aflairsV wHeffier 15y~HirQseIf or by his 
agents or,seryant^, shall so conduct them as not to injure 
another." 

§ 153. Fraud for Benefit of Principal. 

In the case of fraud committed by the agent in the 
course of his employment, and for the benefit of the 
principal, it is now generally conceded that the principal 
is liable.^ In the leading English case, where it apj)eared 
that the fraud had been committed by the manager of the 
defendant bank, the doctrine was announced that : *'The 
master is answerable for every such wrong <5f the servant 
or agent as is committed in the course of the service, and 
for the master's benefit." 

The English courts^, however, seem to have recognized 
one exception to this rule. In a case where the agents of 
a corporation induce subscribers, by fraudulent representa- 
tions, to purchase stock of the corporation, it is said tKat 
the subscribers cannot have an action for deceit against 
the corporation, but must seek their remedy by rescission 
of the contract.* And a few of our American courts, 
apparently misled by these cases and assuming the excep- 
tion recognized in them to be the general rule, have denied 
altogether the liability of the principal for the unauthorized 
fraud of the agent, even, though committed for the prin- 

1 Barwick v. Eng. Joint Stock Bank, L. R. 2 Ex. 259 ; Jeffrej 
V. Bigelow, 13 Wend. (N. Y.) 518; Peebles v, Patapsco Guano Co., 
77 N. C. 233 ; Haskell v, Starbird, 152 Mass. 117 ; Busch v. Wilcox, 
82 Mich. 315 s. c. 336; Grtswold v, Gebbie, 126 Pa. St. 353; Wolfe 
V. Pngh, 101 Ind. 293 ; Bhoda v. Annis, 75 Me. 17 ; Smalley t^. Morris, 
157 Pa. St. 349. 

2 Western Bank of Scotland v. Addie, L. B.'l H. L. (So.) 145; 
Houldsworth v. City of Glasgow Bank, L. R. 5 App Cas. 317. 
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cipal's benefit. Thus in the case of Kennedy v. McKay/ 
this sweeping doctrine is announced: ''In the light of 
such authorities it is clear that an innocent vendor cannot 
be sued in tort for the fraud of his agent in effecting. 
a sale. In such a juncture the aggrieved vendee has, at 
IskW, two, and only two remedies ; the first being a re- 
scission of the contract "br'sal^," and ft reclamation of the 
money paid by him from the vendors, or a suit against the 
agent, founded on 4he dec>eit. But^isLSUchua., posture of 
affairs, a suit based on the fraud will not lie against the 
ilBnbcent vendor, on account of the deceit practised with- 
out^is authority or tnowTedge,J>y his agent." * 

"But the generally accepted rule in America is the same 
as that recognized by the English courts, and laid down 
in Barwick's case.' In a frequently cited New York case, 
it was held that where the defendant's agent, duly autho- 
rized to sell a flock of sheep, fraudulently sold a portion of 
the flock to the plaintiff, knowing at the time that they 
were diseased, the defendant was liable for the fraud.^ 
And in a North Carolina case, in which the defendant 
was a corporation, the court said: "There is no reason 
that occurs to us why a different rule should be applicable 
to cases of deceit from what applies to other torts. A 
corporation can only act through its agents, and must be 
responsible for their acts. It is of the greatest public im- 
portance that it should be so. If a manufacturing and 
trading corporation is not responsible for the false and 
fraudulent representations of its agent, those who deal 
with it will be practically without redress and the cor- 
poration can commit fraud with impunity/' • 

^ 43 N. J. L. 288, citing the two cases in the preceding note. 

* See also Herring v. Skaggs, 62 Ala. 180. 

* Supra; City Nat. Bk. v. Dnn, 51 Fed. Rep. 160. 

* Jeffrey v. Bigelow, 13 Wend. (N. Y.) 518. 

* Peebles v. Patapsco Guano Co., 77 N. C. 233. 
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§ 154. Fraud for Benefit of Agent. 

Where the fraud is committed in the apparent course of 
the employment, and under cover of the principal's name 
and business, but for the benefit of the agent, Ihere iFa 
sharp conflict of authority as to the liaibillty" "of"'^e 
principal. "" ^ 

In England it seems to be established that the principal 

is never liable under, auch..circi;inistancea«.. . Jn the leading^ 

!nglish case the statement was jbhat^ f^ The master is an- 

twerable for every such. wxo.ng^of the servant or agent as 

cvis committed in the course of the service, and for the mas- 

lJ[Jter's benefit." ^ In a later case it was expressTy'Tield that 

^ the limiting clause, *^ and for the master^s benefit,^ is an 

essential element of the liability.* 

In the United States two opposite views are taken. One 
class of cases follows the English holding;* another class 
jot cases holds that, "where the^Sncipal hSs clothed^his 
agent with power to do an actlipon the existence of some 
extrihsi^faiet necessarily and peculiarly^ within the knowl- 
edge of tifieagent, and of the existence of wSich the act of 
executing the power is itself a representation, a third per- 
son dealing with such agent in entire good faith, pursuant 
to the apparent power, may rely upon the represenf ation, 
and the principal is estopped from denying its^tru th to 
his prejudice.'' * **If his [the agent's] position^ a^ndjhe 
confidence reposed in him were such as to enabfe^ himi 
to escape detection for the while^lhen the consequences of 
his^ fraudulent acts should fall upon the bank^ .whose di- 

1 Barwick v. English Joint Stock Bank, supra. And see Honlds- 
worth V. City of Glasgow Bank, L. R. 5 App. Gas. 317. 

3 British Mutual Banking Co. v. Charnwood Forest R Co., I*. B. 
18 Q. B. Div. 714. 

* Friedlander v, Texas, &c By., 130 U. S. 416, and cases in sn^ 
ceeding sections. 

« Bank of Bataria v. New York, &c. R., 106 N. Y. 195, 199. 
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rectors, by their misplaced confidence and gift of powers, 
made them possible, and not upon others who, themselves 
acting' inriocehily and in good faith, were warranted in 
bVlieving^he transaction to have been one coming within 
the cashier's powers." ^ 

This conflict of judicial opinion is well illustrated in 
two classes of cases: (1) where the agent fraudulently 
issues stock certificates and sellsVtnm for his own benefit; 
(2) where the agent fraudulently isimes bills of ladipg 
and sells them for his own benefit. _ 

§ 155. Fraud for Benefit of Agent. — Issue of Stock Cer- 
tificate. 

If a stock transfer agent fraudulently issues stock certifi-^ 
cates in excess of the amount which the company may^ 
lawfully issue and, by collusion with the transferee of the 
stock, sells them to innocent purchasers for value for his 
own benefit, is the company liable in an action for deceit 
to the innocent purchasers of the stock ? 

The English courts have answered this question in the 
negative. The purchasers called upon the transfer agent 
to inquire as to the validity of the stock, and were of 
course informed that the stock was valid. The Master of 
the Rolls (Lord Esher) said: ^^The secretary was held 
out by the defendants as a person to answer such questions 
as those put to him in the interest of the plaintiffs, and if 
he had answered them falsely on behalf of the defendants^ 
he being then authorized by them to give answers for 
them, it may well be that they would be liable. But al- 
though what the secretary stated related to matters about 
which he was authorized to give answers, he did not make 
the statements for the defendant but for himself. ... I 
know of no case where the employer has been held liable 

^ Phillips V. Mercantile Nat. Bk., 140 N. Y. 556, 563. And see 
cases in sacceeding sections. 
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when his servant has made statements not for his em- 
ployer, hut in his own interest." * It has heen thought 
that the United States Supreme Court has held the same 
doctrine, hut the case in question may well he distin- 
guished on the ground that the third party was huying 
the stock of the agent, and had therefore no right to rely 
on his representation where his interest was clearly ad- 
verse to that of his principal.^ But it is clear that the 
tendency of that court is to follow the English doctrine.* 

A considerable numher of American courts have an- 
swered the question in the affirmative. The leading New 
York case ^ presents an exhaustive examination of the 
whole suhject, after an argument hy an array of eminent 
counsel rarely united in one proceeding, and in an opinion 
hy Noah Davis, J., of singular ahility and lucidity. The 
result is em h odied in the doctrine that where th e principal 
authorizea[jjn_act.whichjQecessarily involves in the doing 



of it a representation as to some extrinsic fact, that he 
assumes the risk that the representation will he true.* 
**He knows that the person he authorizes to act for him, 
on condition of an extrinsic fact, which in its nature must 
he peculiarly within the knowledge of that person, cannot 
execute the power without as res gestae making the repre- 
sentation that the fact exists. With this knowledge he 
trusts him to do the act, and consequently to make the 
representation which, if true, is of course binding on the 
principal. But the doctrine claimed is that he reserves 

the right to repudiate the act if the representation he false. 

•i 

^ British Mutual Bankiug CO|V. Chamwood Forest Ry., L. R. 18 
Q. B. Div. 714, 716-717. 

2 Moores v. Citizens' Nat. Bk., Ill IT. 8. 166. Cf. Bank of Ner 
York, &c. V. American Dock & Trust Co., 143 N. Y. 559. 

» Friedlander v. Texas, &c. Ry., 130 U. S. 416. 

* New York & New Haven R. v. Schuyler, 34 N. Y. 30, espedally 
pp. 65—75. 
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So be does as between bimself and tbe agent, but not as to 
an innocent third party who is deceived by it. Tbe latter 
may answer, you intrusted your agent with means effect- 
ually to deceive me by doing an act which in all respects 
compared with the authority you gave, and which act 
represented an extrinsic fact known to your agent or your- 
self, but unknown to me, existed, and you have thus en- 
abled your agent, by falsehood, to deceive me, and must 
bear the consequences. The very power you gave, since 
it could not be executed without a representation, has led 
me into this position, and therefore you are estopped in 
justice to deny his authority in this case. By this I do 
not mean to argue that the principal authorizes the false 
representation. He only, in fact, authorizes the act which 
involves a representation, which, from his confidence in 
bis agent, he assumes will be true ; but it may be false, 
and the risk that it may he takes because he gives the 
confidence and credit which enables its falsity to prove 
injurious to an innocent party." * The doctrine thus 
established has been followed in many succeeding cases in 
Kew York and elsewhere.^ But the doctrine of these cases 
is subject to the qualification that the purchaser must act 
in good faith and prudently ; it is not good faith or pru- 
dence to trust to the representation where the agent is 
known to be acting for himself in the sale of the stock.* 

1 New York & New Hayen R. v. Schuyler, 34 N. Y. 30, especially 
pp. 70-71. 

2 Fifth Ave. Bk. v. FortywsecoDd Street, &c. R., 137 N. Y. 231 ; 
Tome V. Parkersburg Branch R., 39 Md. 36. See also Allen v. South 
Boston R., 150 Mass. 200 ; Farrington v. Same, 150 Mass. 406 ; Ameri- 
can Wire & Nail Co. v. Bayless, 91 Ey. 94 ; Appeal of Eisterbock, 127 
Pa. St. 601. 

^ Moores v. Citizens' N. B., supra ; Allen v. South Boston R., mpra ; 
Farrington r. Same, supra ; Bank of New York, &c v. American Dock 
& Trust Co., supra, Cf. New York& New Haven R. r. Schuyler, supra^ 
p. 64. 
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And, of course, the agent must be acting within the 
apparent scope of the powers intrusted to him; an un- 
authorized seizure of the powers as a means of fraud, 
where no authority to exercise them exists, will not ren- 
der the principal liable.^ 

§ 156. Fraud for Benefit of Agent. — Issue of fictitioas 
Bills of Lading. 

A similar question arises where the agent, being au- 
thorized to issue bills of lading, issues fictitious bills of 
lading in the name of a confederate and sells them through 
the confederate to innocent purchasers. 

In England it is held that the principal is not liable, 
the argument being that the agefit is authorized to do 
what is usual in his agency and it is not usual to issue 
fictitious biUa. .of lading.* This^ play upon words, if re- 
sorted to in other cases, would excuse the constituent for 
every tort of his representative.^ The EnglFsh holding 
has been followed in the TPedeiral courts and in some of 
the State courts in this country.* 

In the United States many courts hold the principal 
liable. In a leading New York case,* the doctrine of the 
English courts is expressly disapproved and the doctrine 
of estoppel in pais applied. And this has been followed 

1 Manhattan Life Ins. Co. v, Forty-eecond Street, &c. B., 139 N. Y. 
146. 

2 Grant v, Norway, 10 C. B. 665 ; Cox v. Brace, L. R. 18 Q. B. 
Div. 147. 

» Pollard V, Vinton, 105 U. S. 7 ; Friedlander r. Texas, &c., Ry., 
ISO U. S. 416 ; National Bank of Commerce v, Chicago, &c. R., 44 
Minn. 224, and cases there cited. The artificial reasoning of this 
class of cases is illustrated by a comparison of the case last cited with 
McCord V. Western Union Tel. Co., 39 Minn. 181, where the same 
court went to an even questionable length in applyi ng the doc trine 
of estoppel against the principal. 

^ Armour v. Michigan Central R., 65 N. Y. 111. 
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by subsequent cases in the same and other jurisdictions.^ 
Even the courts which hold the other doctrine recognize 
the essential justice of this. ^^K the question was res 
integra we confess that it seems to us that this argument 
would be very cogent."* The doctrine is subject to the 
same qualifications as in its application to the issue of 
stock certificates.* 

r 

§ 157. Fraad for Benefit of Agent. — Other Illustrations. 
The doctrine above explained and illustrated may be 
invoked under other circumstances too various to be referred 
to in detail. Thus a bank cashier who employs his powers 
to draw checks, for the purpose of converting the funds of 
the bank to his own use, is using a trust and confidence 
reposed in him by the bank and the loss must fall on it 
rather than on innocent parties.^ So an agent of a tele- 
graph company who employs his power to send telegrams 
as an operator in the sending of forged telegrams request- 
ing the transmission of money, is abusing a trust and 
confidence placed in him by the company, and the latter, 
rather than the innocent receiver of the telegram, should 
bear the loss.^ ^^ Persons receiving dispatches in the usual 
course of business, when there is nothing, to excite sus- 
picion, are entitled to rely upon the presumption that the 
agents intrusted with the performance of the business of 
the company have faithfully and honestly discharged the 

1 Bank of Batavia v. New York, &c. R., 106 N. Y. 195 ; Brooke y. 
N. Y., &c. R., 108 Pa. St. 529 ; St. Louis, &c. R. v. Lariied, 103 HI. 
293; Wichita Bank v. Atchison, &c R., 20 Eans. 519; Sioux City, 
&c. R. V. First Nat. Bk., 10 Neb. 556. 

^ National Bank of Commerce v. Chicago, &c. R., 44 Minn. 224, 
235. 

* Bank of New York, &c. v. American Dock & Trust Co., 143 
N. Y. 559. 

« Phillips V, Mercantile Nat. 6k., 140 N. Y. 556. 

* McCord V. Western Union Tel. Co., 39 Minn. 181. 
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duty owed by it to its patrons, and that they would not 
knowingly send a false or forged message; and it would 
ordinarily be an unreasonable and impracticable rule to 
require the receiver of a dispatch to investigate the ques- 
tion of the integrity and fidelity of the defendant's agents 
in the performance of their duties, before acting. '^ 

3. Liabilitt/ far statutory Torts and Crimes. 

§ 158. Statutory Torts. 

There seems to be no distinction between the liability 
of a constituent for the act of his representative amounting 
to a common law tort and an act amounting to a statutory 
tort. The question arises most frequently under the stat- 
utes giving a wife an action for a penalty, or for damages 
sustained, for the sale of intoxicating liquors to her 
husband. By these statutes, certain acts which may in 
themselves be innocent, are for reasons of public policy 
made torts, and prohibited under penalty. The agent's 
l>reach of a statutory prohibition of this nature, committed 
while acting within the scope of his employment, renders 
the principal liable in a civil action by the person aggrieved, 
for the prescribed penalty. Thus, in a Massachusetts case,^ 
it is said: ^^We see to reason why the general principle 
which governs the responsibility of the master for the 
acts of his servant should not apply in the case at bar. 
The action is brought under a statute which makes that a 
tort which was not so before, and provides for the recovery 
of damages against the tort-feasor. The tort consists in 
selling intoxicating liquor to one who has the habit of 
using it to excess, after notice of his habit and a request 
from his wife not to sell such liquor to him. The defend- 
ant engages in the business of selling liquor voluntarily. 
He chooses to intrust the details of the business to a 

^ George v. Gobey, 128 Mass. 289. 
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servant. If he forbids the making of sales to the intern- 
perate person, and his servant negligently, through for- 
getfulnesa of the instruction given him, or through a 
failure to recognize the person, continues to make sales to 
that person, there is no reason why the defendant should 
not be responsible for the wrongful act. The sale is his 
sale, made in the performance of his business, and is an 
act within the general scope of the servant's employ- 
ment.'' ^ 

§ 159. Crimes. 

The criminal liability of the principal is not governed 
by the same rule as his civil liability. The presumption 
of authority which arises from the relation of the parties, 
and governs their civil responsibility. Is counter-balanced 
in criminal law by the fundamental principle that every 
man is to be presumed innocent until he is proved guilty. 
From this presumption, the conclusion is natural, that a 
criminal act committed by the agent should be presumed 
to be committed contrary to, and not in obedience to the 
directions of the principal. Something more than the 
mere fact that the agent wsfe acting within the scope of 
his employment, must therefore be shown in order to 
make the principal answerable in a criminal proceeding; 
— the crime must have been committed by the principal's 
direction and authority, or at least have resulted from his 
negligence. As was said in a Ma ssachusett s^jsase; ^ 
*^ Cr imina l res ponsibility on the part of the princi pal for 
the act of his agent or servant in the course of his employ- 
ment, implies some degree of moral guilt or delinquency, 
manifested either by direct participation in or assent to 
the act, or by want of proper care and oversight or other 
negligence in reference to the business which he has thus 

1 See also Kreiter v. Nichols, 28 Mich. 496. 
* Comm. V, Morgan, 107 Mass. 199. 
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intrusted to another.'' ^ However, there is one apparent 
exception to the rule. Whe re the age nt^^w hile ac ting 
within the coura£_^,h i8^ employment, vidla te83jjatatpr7 
enactmenTln the nature~oi a police regulation, such as 
those in regard to the speed of trains, the running of 
trains on Sunday, the sale of adulterated food, the doing 
of business without a license, &c., it is said that the prin- 
cipal is criminally answerable, even though the act was 
committed without his knowledge and consent, or indeed 
against his positive instructions. The statute arbitrarily 
imposes upon him the duty of seeing that its provisions 
are obeyed, and if he fail in that duty, he is answerable, 
irrespective of the question of actual criminality.* 

4. LiaMlity for Torts of Sub-Agent 

§ 160. — Torts of Sub-Agents. 

Whether a principal is liable to third persons for the 
tort of a sub-agent depends upon whether the sub-agent 
was the agent of the principal or of the agent. While a 
servant has ordinarily no power to appoint assistants, there 
are circumstances under which he may have such authority, 
either from the implied assent of the principal or from 
the necessities of the case. We have already seen that 
railway servants may possess the power to appoint physi- 
cians or surgeons for the railway company in case of 
accident, and that a driver of a vehicle may possess power 
to appoint a substitute to take the necessary care of his 
employer's property in cases where he is suddenly incapa- > 
citated.* So there may arise an implied power to appoint 
helpers either from the nature of the duty to be performed 

1 See also Bishop's Crim. Law, § 649. 

2 People V. Roby, 52 Mich. 577 ; Comm. v, Kelly, 140 Mass. 441 ; 
State V. Baltimore, &c Ck>., 13 Md. 181. 

» Ante, § 59. 
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or from the course of conduct between the principal and 
agent. ^ If the power to appoint exist; then the appointee 
becomes the agent or servant of the principal and the 
latter is liable for his torts in the same way and to the 
same extent as if he had appointed him personally.^ 
These cases are to be distinguished from those where an 
owner or occupier of real property is held liable for its 
defective condition, caused by a person not his agent or 
servant ; in such cases the liability is independent of the 
question of agency.* Even where a servant has no power 
to appoint a helper, the act of the helper may be regarded 
as the act of the servant and bind the master.^ 

5. Public Principals and Charities, 

§ 161. Zbcceptions to Qeneral Doctrine. 

While the general doctrine of respondeoib superior 
applies to principals who are represented by agents or 
servants, there are at least three exceptions of importance. 

(1) Public Officers. Public officers are not generally 
liable in tort for the w^rongful acts of their subordinates. 
The exception is based on considerations of public policy. 
Accordingly a postmaster is not liable for the loss of a 
letter occasioned by the negligence of his deputy.* A 
collector of customs is not liable for the negligence of his 
subordinate.* But each officer is liable for his own negli- 

* Halnptzok v. Great Northern R. Co., 55 Minn. 446. 

' Halnptzok v. Great Northern, supra ; Althorf v, Wolfe^ 22 N. Y, 
355. 

' Pollock on Torts, (4th ed.) pp. 459-464. Perhaps this may explain 
the much criticised case of Bnsh v, Steinman, 1 B. & P. 404 ; Bright 
V. Bamett, 88 Wis. 299. 

* Booth V, Mister, 7 Car. & P. 66. 

^ Keenan v. Sonthworth, 110 Mass. 474; Hutchins v, Brackett^ 
22 N. H. 252 ; Conwell v, Voorhees, 13 Ohio, 523. 
« Roh«Hson v. Sichel, 127 U. S. 507. 
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gence or misconduct^ and a superior may be held liable on 
the ground that his own negligence in the management of 
his office is a contributing cause with the default of the 
subordinate.^ 

(2) Municipal Corporations. Municipal and quasi- 
municipal corporations, so far as they are acting in a 
governmental or discretionary character for public ends are 
not liable for the negligent or wilful wrongs committed by 
their agents or servants.^ But where distinct duties are 
imposed upon them, purely ministerial and involving no 
exercise of discretion, the same liability attaches as in the 
case of private persons doing the same duty.' Thus a 
city is not liable for the negligence of its officer in shoot- 
ing at an unmuzzled dog/ nor for the negligent acts of 
members of its fire department,* or of any of the other 
of its agents or servants engaged in governmental or 
police duties/ But it is liable for failure to keep its 
streets in proper repair,^ or properly to plan and construct 
its public works.* 

(3) Charities, Where a corporation or trustees are 
conducting a charity with funds devoted to that purpose, 
the charitable organization is not liable for the torts of 
its agents or servants, as 'Mt would be against all law and 

1 Bishop V, Williamson, 11 Me. 495 ; Dunlop v. Mnnioe, 7 Craoch, 
(U. S.) 242. 

« City of Richmond v. Long's Adm*r, 17 Gratt. (Va.) 375 ; City of 
Anderson r. East, 117 Ind. 126; Hines v. Charlotte, 72 Mich. 278. 

« Seymour v. Cnmmins, 119 Ind. 148 ; Bates r. Westhorongh, 151 
Mass. 174; Barron r. Detroit, 94 Mich. 601.* But see Howard v. 
Worcester, 153 Mass. 426. 

* Whitfield V. Paris, 84 Tex. 431 ; Culver v. Streafcor, 130 Bl. 238. 
» Dodge V. Granger, 17 R. I. 664 ; Gillespie v. Lincoln, 35 Neh. 34. 

• Robinson v, Rohr, 73 Wis. 436 ; O'Leary ». Marquette, 79 Mich. 

281. 

7 Conrad v, Ithaca, 16 N. Y. 158. 

B Barron v. Detroit, 94 Mich. 601 ; Seymour v» Cummins, 119 Ind. 
148. 
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all equity to take those trust funds^ so contributed for a 
special, charitable purpose, to compensate injuries inflicted 
or occasioned by the negligence of the agents ox 
servants.'' * 

1 Fire Ins. Patrol v. Boyd, 120 Pa. St. 624; 8. c. 113 Pa. St. 269; 
Feoffees of Heriot's Hospital v. Boss, 12 C. & F. 506. Cf, Newcomb 
v. Boston Protectiye Dept, 151 Mass. 215; Glayin v. Bhode Island 
Hosp. 12 B. L 411. 
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CHAPTER XIV. 

I^EABIIflTY OV TBIBD PEB80N TO XVUfC^EPAL* 

§ 162. Introductory. 

We have thus far spoken in this part mainly of the 
liabilities of the principal for the acts of his agent. It 
now remains to consider briefly the rights which the prin- 
cipal may acquire from the acts of his agent, as against 
third persons with whom the agent deals. The liability 
of a third person to the principal may arise : (1) from a 
contract obligation of which the principal is entitled to 
avail himself; (2) from a quasi-contractual obligation of 
which the principal is entitled to avail himself; (3) from a 
tort obligation of which the principal is entitled to avail 
himself; (4) from a trust obligation of which the princi- 
pal is entitled to avail himself in equity. Each of these 
classes of liabilities will be briefly discussed. 

1. Contract Obligations, 

§ 163. Contracts by Agent. 

A contract made by an agent in behalf of his principal 
may be either : (1) made by the agent in the name of the 
principal within the scope of a prior authority; (2) made 
by the agent in the name of the principal outside the 
scope of a prior authority, but subsequently ratified; 

(3) made by the agent in the name of a foreign principal ; 

(4) made by the agent in his own name. The rights of 
the principal vary in accordance with these variations in 
the manner of forming the contract. 
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§ 164. Contraota in the ziame of the Principal. 

(1) Authorized contracts. It is too cleair to need dem- 
onstration tibiat a contract made by sm agent within his 
authority, real or apparent; which would bind the princi- 
pal will also bind the third party. This is in accordance 
with the established doctrines of the mutuality of con- 
tractual obligations. In such a ca^e the principal is both 
the real and nominal party in interest and is the only one 
who can sue or be sued upon the contract.* 

(2) Ratified contracts. An unauthorized contract made 
in the name of the principal and subsequently ratified 
stands upon the same footing as one previously authorized. 
The ratification exonerates the agent from liability, re- 
lates back to the time of the formation of the contract, 
and creates all the rights and obligations in favor of and 
against the principal, which would have sprung from an 
authorized contract. Accordingly after a binding ratifica- 
tion the principal is the only oipie who can sue or be sued 
upon such a contract.* 

(3) Contract for foreign principal. It is a rule of the 
English law that prima facie a principal resident in one 
country is not a party to a contract made in another coun- 
try, by his agent resident there, and that he can neither 
sue nor be sued upon it; but the presumption may be 
overcome by showing that the agent had authority to 
pledge his principal's credit and that the third party 
accepted the credit, thus establishing a privity of con- 
tract between the third party and the principal.* The 
rule of the American law is otherwise as will be seen 
hereaiter.* 

§ X65. Contracts in the name of the Agent. 

An agent may contract in his own name either : (1) for 

4. 1 Fairlie v, Fenton, L. R. 5 Ex. 169; Sharp v, Jones, 18 Ind. 314. 
2 AnU, § 45-49. » Post, % 187. * Ibid. 
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an undisclosed principal; (2) for a disclosed principal 
who, however, is not named in the formal contract. Each 
case presents features involying the rights and liahilities 
of the principal. 

(1) Undisclosed principals. The rights and liahilities 
of an undisclosed principal have already heen considered.^ 
Subject to the exceptions there enumerated the third per- 
son is liable to the undisclosed principal in the same man- 
ner as if the latter had been disclosed. 

(2) Unnamed principal. An agent may disclose his 
principal and intend to make a contract in his behalf 
but fail of this purpose by an omission to name the princi- 
pal in the formal instrument. In such a case if the instru- 
ment be a simple contract the omission may be supplied 
and the principal may both sue and be sued upon the con- 
tract ; ^ but if the instrument be under seal or negotiable, 
parol evidence cannot, at common law, be received even 
to effectuate the intention of the parties.' 

2. QuasirContraxit Obligations* 

§ 166. Money paid by Mistake. 

It is a general principle of the law that money paid 
under a mistake of material fact, in the belief that it is 
due, may be recovered back in an action for money had 
and received, where it would be against conscience for the 
payee to retain it.* The action is based on equitable 
principles and proceeds upon the fiction that the defend- J 
ant promised to pay the money back. In this action it 
is immaterial whether the principal paid the money in 
person or through an agent ; in either case he is entitled 
to proceed in quasi-contract for his remedy. Accordingly 

1 Ante, Ch. X. ; post, § 196. 
« Po8t § 197. 

• Post, §§ 188, 189. 

* Keener on Quasi-Cont. Ch. XL 
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a principal may maintain an action for money bad and 
received against a third person to whom an agent has paid 
it under a mistake of fact,^ or which is paid by him under 
a mistake originating with his agent,* or with a public 
or quasi-public officer, on the strength of whose certificate 
he relies.* 

§ 167. Money paid under Duress or Fraud. 

Where a third person obtiains from an agent by duress 
or fraud moneys belonging to the principal, the latter may 
recover the moneys so paid by his agent in an action for 
money had and received.* Such actions may always be 
maintained by the real party in interest since they do 
Bot rest upon privity of contract, but upon the contract 
created by the law.* If an agent is compelled to pay 
illegal charges for the protection of his principaFs inter- 
ests, the latter cannot proceed against the agent but must 
proceed against the one making the unjust exaction.' The 
agent as well as the principal may, however, proceed against 
the third party for the amount so paid under duress."^ 

Where money belonging to the principal has been 
diverted by the agent into the hands of a third person who 
takes with notice of the breach of trust, the latter is liable 
to the principal in equity, and in some States in quasi- 
contract as for money had and received.* 

1 United States v. Bartlett, Daveis, (U. S. Dist. C.) 9, s. c. 2 Ware, 17. 
3 Lane v. Pere Marquette Boom Co., 62 Mich. 63. 

* Talbot V. National Bank, 129 Mass. 67 ; Holmes v. Lucas Co., 53 
Iowa, 211. 

^ Stevenson o. Mortimer, Cowp. 805; Demarest v. Barbadoes, 40 
N. J. L. 604. 

ft Stevens v. Fitch, 11 Met. (Mass.) 248. 

• Holman v. Frost, 26 So. Car. 290. 
T Stevenson v. Mortimer, supra, 

8 Post, §§ 177-179. 
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3. Tort Obligations. 

§ 168w Property diverted by Agent. — Gteneral Rule. 

Where an agent disposes of his principal's property 
beyond the scope of the authority^ the principal may 
recover it from any one into whose hands it has passed.^ 
This doctrine rests upon the maxims that a buyer gets no 
better title than the seller had to give him, and that an 
owner cannot be divested of his title without his consent. 
The third party is therefore bound to show that the agent 
had the authority to transfer the title, or that the prin- 
cipal's conduct has been such as to work an estoppel. 
Authority may be shown in the usual ways; namely, by 
previous grant, by subsequent ratification, by necessity, 
and hy estoppel. 

To the general and sweeping rule as above stated there 
are two well recognized exceptions at the common law and 
a third which has been created by statute in some juris- 
dictions. The rule and the common law exceptions are 
well explained in the case of Saltus v, Everett,' and may 
be here briefly summarized. 

§ 169. Exceptions, (l) Negotiable Instnxmenta. 

Where the property intrusted to the agent is currency, 
or negotiable paper transferable by delivery, then under 
the rules of the law merchant, a bona fide purchaser for 
value will take a title good against the principal even 
though the agent exceeds his powers or diverts the prop- 
erty to his own uses.' The doctrine is broader than the 
application to agency, since even a thief can give good 
title to money, or paper that passes like money. In agency, 

1 Thompson t7. Bamam, 49 Iowa, 892; Barker v, DiiuniKne, 72 Pa. 
St. 427 ; Jackson v. Bank, 92 Tenn. 154. 

a 20 Wend. (N. Y.) 267. 

s Qoodwin v. Bobarts, L. R. 1 App. Cas. 476 ; London Stock Bank 
V. Simmons, 1892, A. C. 201. 
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a principal can follow money or negotiable paper pBkssing 
by transfer only where it is in the hands of one who took 
with notice of his rights Or who did not give a valuable 
consideration f<>r it. Purchase without notice and for 
value cuts oft the owner's rights. 

But if the Money or notes come into the thiid party^s 
hands malafidSy the principal may recover; in i^e case of 
sioney^ or notes turned into money, the action may be in 
quasi-conrtract as for inoney had and received,^ 

§ 170k Eacceptionm (2) Indicia of Ownership. 

Where the principal: not only entrusts his property to 
the agent but also clothes the agent with the documentary 
evidence of owibership of the property^ and third persons 
have reason to believe from such documentary evidence 
that the agent ifi the owner, then a bona fide purchaser for 
value will be protected as against the principal.^ Thus 
where the principal allows his property to stand on the 
books of a wharfinger in the name of his agent, he cannot 
set up his title as against a purchaser from the agen€;* 
nor where he allowa^ vessel to be enrolled in the nam^ of 
hi& agent; ^ nor where he allows hi» agent in purchasing 
goods to tak& a bill of sale in his own ~ name ; ^ nor where, 
under an ordinance which provides that licenses shall be 
taken out m the nan^ of the owner, he allows his agent 
to take out a Ikense for a public vehicle in his own name." 
In all these and similar cases the true owner is estopped 
by his representation, or acquiescence in the representa- 
tion, as to the agent's title, from setting up his own 
against one who purchases from the agent on the strength 

^^ ^ Clarke v, Shee, Cowp. 197. 

« Nixon ». Bfown, 57 N'. H. 34; M<^^ *. Tenth N. B., 4« N. Y 

* Pickering t;. Bosk, 15 East, 38. 

* Calais Steamboat Co. v. Van Pelt, 2 Black, (U. S.) 372. 

* Nixon V. Brown, supra, 

* McCauley t;. Brown, 2 Daly, (N. Y. C. P.) 426. 
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of the representation. But the document must be a repre- 
sentation as to title in order to work an estoppel and the 
buyer must rely on it as such.* 

This class of cases id often confused with the cases where 
the principal is estopped to deny the agent's authority to 
sell ^ agent. The confusion springs from the (Hctd or 
argument of Lord EUenborough in Pictering^'t;.'3^uSfe, * 
where it is argued interrogatively that if one sendsT goods 
to an auction room it must be inferred that they were 
sent there for sale. It is therefore sometimes said that 
possession of goods by one whose business it is to sell such 
goods, is evidence enough that" Tie Is' authorized ^to^sell 
them. But this is merely a question of the agent's author- 
ity to be solved' lii accordance With the tests^already dis- 
cussed.* Certainly there seems to be no adjudication that 
the rule has anyTroader or different significance.* 

§ 171. Exceptions. (3) Factors Acts. 

A factor is one whose business it is to receive consign- 
ments of goods and sell them for a commission.* He may 
sell in his own name, and it follows that an innocent pur- 
chaser may take the goods by barter, or for a pre-existing 
debt of the factor, or in pledge for a contemporaneous debt, 
in ignorance of the fact that they belong to an undisclosed 
principal. In any one of these cases the principal may 
reclaim his goods as against the innocent ^ purchaser, ' for 
the authority of the agent is only to sell and not to barter, 
or pledge.* 

1 Hentz V. Miller, 94 N. Y. 64. 

3 15 East, 38. 

' Ante, § 103 et seq. 

* See Qainn v. Davis, 78 Pa. St. 15 ; Levi v. Booth, 58 Md. 305 ; 
Smith V. Clews, 105 N. Y. 283, s. 0. 114 N. Y. 190; Biggs v. Eyana, 
1894, 1 Q. B. 88. 

* Ante, § 111. 

« Allen V. St. Louis Bank, 120 U. S. 20; Warner v, Martin, 11 
How. (U. S.) 209. 
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Owing to the frauds made possible by this rule, and 
deeming it better that where one of two innocent persons 
must suffer he should bear the loss who reposed the 
trust in the wrong-doer, the legislatures in several juris- 
dictions have passed '* Factors Acts " for the relief or pro- 
tection of innocent third parties. The most sweeping is 
the English Factors Act of 1889 (52-53 Vict. c. 45) which 
supersedes earlier enactments beginning with 4 Geo. IV. 
c. 83. The New York Factors Act (1830 c. 179) is the 
beginning of similar legislation in this country.^ These 
acts provide in substance that where the owner of goods 
intrusts a factor with the goods, or the documents of title to 
goods, for the purposes of sale,* or as security for advances 
to be made thereon, a person taking the goods or docu- 
ments of title in good faith, under a contract for the sale 
or disposition or pledge of the goods (except as security 
for a pre-existing debt) shall acquire a title as complete as 
if such contract were expressly authorized by the owner, 
subject, however, to the right of the owner to redeem the 
goods or their proceeds upon the repayment of the money 
advanced, or the return of the securities given, and the 
satisfaction of any lien that may exist in favor of the 
agent. These statutes operate, therefore, as an exception 
to this extent to the general rule. 

§ 172. Forms of action for property or its value. 

When the principal's property has been converted by the 
third party, the principal may have his choice of several 
remedies. If the property is still in the hands of the third 

1 See Stimson's Am. Statute Law, §§ 4380-88. These acts will 
be fonnd in the Appendix, post, pp. 229, 227. 

3 In England under the act of 1889 the factor need not be intrusted 
with the goods for purposes of sale ; it is enough that he is in posses- 
sion with the consent of the owner. This prevents the fraud made 
possible under the decision in Cole v. North Western Bk., L. B. 10 
C. P. 354, 
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party an action of replevin will lie for its recovery or an 
action of trover for its value. If it has been sold by tlie 
third party, the tort may be waived and an action of as- 
sumpsit brought as for money had and received; ^ and in 
some jurisdictions when the goods have not been sold, but 
have been kept or consumed, the principal may waive the 
tort and sue in assumpsit as for goods sold and delivered.' 
If the third party took the property with notice of the 
principal's rights or without giving a valuable considera- 
tion, and has converted it into another form of property, 
equity will, in many cases, fasten & trust upon the property 
80 obtained, and enforce the trust in favor of the principaL* 
In the case of money, an action for money had and received 
will lie against sucoessive holders until it comes into the 
hands of a b<ma fide holder for vahie.^ 

§ 173. Wrongs of Fraud and BffaHce. 

The third person may become liable to the principal in 
tort, aside from cases of conversion of property already 
noticed, either : (1) for a fraud connected with a contract 
entered into between the agent and the third person in 
behalf of the principal ; (2) for a fraud committed on the 
principal by collusion between the agent and the third 
person ; (3) for an unlawful interference with the agent in 
the discharge of his duties, or with the contract of 
agency. These classes of torts generally involve either 
fraud or malice, — fraud in inducing the principal to 
enter into a contract, or malice in unlawfully interfering 
with a contract which the principal has already made. 

§ 174. Frauds in making Contract. 

We have already seen that a principal is liable for the 
&auds of his agent committed while making ooBtracts 

1 Keener on Qaasi-ContractSy p. 170 eit seq, 

« Ibid., pp. 192-195. « Port, $ 177. 

* Keener on Quasi-Cont., pp. 183-188. 
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with third persons. Conversely the third person is liahle 
to the principal for frauds practised on the agent while 
the latter is acting in hehalf of the principal. This pro- 
position needs no discussion. It extends to frauds for 
which an action for deceit will lie as well as to those for 
which the remedy is merely rescission of the contract. 

§ 175. CoUuAive Fraud. 

The third person and the agent may comhine to commit 
a fraud upon the principal. In such a case they are joint 
tort feasors, and both are liable for the injury. Accord- 
ingly the principal may maintain an action against the 
third person, or the agent, or both jointly.^ The fact that 
the agent may be held for his breach of trust does not 
prevent a recovery against the third person, since the 
agent is guilty of two wrongs : first^ for his breach of trust 
afi agent; and aecond^ for the consummated conspiracy 
with the third person to injure the plaintiff,^ If a con- 
tract has been made where the agent was in collusion with 
the third person^ the principal may repudiate it • and re- 
cover damages either in tort or assumpsit.^ So where the 
third person knows that the agent is committing a fraud 
on his principal, he becomes a party to the fraud by con- 
tracting with such knowledge, and the contract may be 
avoided by the principal.* 

§ 176. Interference with Ag^ency. 

The third person is liable to the principal for unlaw- 
fully interfering with the agent or the agency. He is 

1 Boston. V. Simmons, 150 Mass. 461 ; Mayor v. Lever, 1891, 1 CJ. 
i. 168. 

* Mayor v. Lever, supra, 

* Panama, &c. Co. v. India Rubber Co.«L. R. 10 Ch. App. 515; 
WSller V, R. R. Co., 83 Ala. 274. 

* City of Findlay v. Pertz, 66 Fed. Rep. 427. 
^ Hegenmyer v. Marks, 37 Minn. 6. 
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liable if he unlawfully injures the agent^ and thereby ren- 
ders him unfit to perform the duties of the agency ; ^ or if 
he unlawfully interferes with the agent in the perform- 
ance of the duties of the agency.^ He is also liable for 
unlawfully inducing the agent to break his contract of 
employment with the principal,* though some cases hold 
that he is liable only where he has used unlawful means, 
as force, threats or fraud.* Whether the act of the third 
person in inducing the breach can ever be justified, and if 
so on what grounds, seems not to be decided. The doc- 
trine has become much broader in its application than in- 
ducing breach of contracts of employment, and extends to 
breach of contract generally. • 

If the principal brings an action for the loss of the ser- 
vices of his agent occasioned by a negligent injury at the 
hands of a third party, it seems that the contributory neg- 
ligence of the agent would be a bar to his recovery, though 
the principal is personally free from blame. ^ 

4. Trtist Obligations. 

§ 177. ConBtmctive Tmsta. 

Constructive trusts arise where one person has obtained 
money or property which does not equitably belong to him 
and which does equitably belong to another. Although 
the one so obtaining the property of another has never ex- 
pressly or impliedly undertaken to hold it as trustee, yet 
equity fastens upon him the character of a trustee and 

1. Amefl V, Union Ry. Co., 117 Mass. 541. 

« St. Johnsbury, &c. R. Co. v. Hunt, 55 Vt. 570. 

s Lnmlej v. Gye, 2 El. & Bl. 216 ; Walker v. Cronio, 107 Mass. 
555 ; Haakins r. Royster, 70 N. C. 601. 

* Bourlier v. Macanley, 91 Ky. 135. 

s See Temperton v, Russell, 1893, 1 Q. B. 715; Angle v, Chicago, 
&c. Ry. 151 U. S. 1. 

Chicago, B. & Q. R. v. Honey, 63 Fed. Rep. 39. 
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compels him to account to the beneficial owner as such.^ 
The trust so * constructed ' by equity is analogous to the 
contract 'constructed' by the common law in cases of 
quasi-contract. 

§ 178. Following Trust Funds. 

In accordance with this general doctrine, it is held that 
if a third person obtains from an agent the property of the 
principal under circumstances which give the third person 
no equitable claim to it, equity will fasten upon the prop- 
erty a trust for the benefit of the principal, and " will fol- 
low the fund through any number of transmutations and 
preserve it for the owner as long as it can be identified," * 
or until it passes into the hands of a bona fide purchaser 
for value. It is not necessary that the trustee should be 
guilty of an intent to defraud the principal ; he may in- 
tend no moral wrong, yet if he comes into the possession 
of the property with notice of the principal's rights, or as 
a volunteer not taking for value, he is declared to hold in 
trust for the principal.* It is only where the superior 
equity of a bona fide purchaser for value intervenes that 
the right of the principal to pursue the trust fund is cut 
oft. It is under the application of this doctrine that banks 
are not allowed a banker's lien or right of set-o£E against 
funds deposited by the agent where the bank knows that 
the funds belong to the principal ; ^ that attaching creditors 
of the agent are not allowed to reach the fund so deposited; * 
and that a donee of the fund, or property purchased with it, 
is declared to be a trustee for the benefit of the principal.^ 

1 2 Pomeroy'e Eq. Jnrisp. § 1047. 

s Farmers, &c. Bank t;. King, 57 Pa. St. 202. 

• 2 Pomeroy's Eq. Jnrisp. § 1048. 

* National Bank v. Ins. Co., 104 U. S. 54 ; Baker v. New York N. B., 
100 N. Y. 31 ; Union, &c Bk. v. Gillespie, 137 U. S. 411. 

^ Farmers, &c Bk. v. King, supra, 

^ Riehl 17. EvansYille Foimdiy Ass'n, 104 Ind. 70. 
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In order that tlie right to follow the fund should exist it 
is necessary that it he a fund to which title was in the 
principal before the diversion. Where an agent frauda- 
lently took commissions from third persons and then in- 
vested the fund so received, it was held that the principal 
could not follow the fund into the investments, since it 
was not a fund previously belonging to him, but a debt 
due him from the agent for which an action for money had 
and received was an appropriate remedy.* It is further 
necessary that the fiduciary relationship of principal and 
agent should be established. If the relation is any other, 
as vendor and vendee, the fund is that of the independent 
operator and cannot be followed.' 

§ 179. Legal Remedies for Diversion of Trust Fond. 

The doctrine of following trust funds is a peculiarly 
equitable one, and it has been held that the only remedy in 
such cases is in equity.* But owing to the peculiarities of 
the history of equity jurisdiction in some of the States, 
legal remedies based on equitable principles are available.^ 
In such jurisdictions actions for money had and received 
may be maintained by the principal against third parties 
into whose hands the fund had passed. And if the prin- 
cipal's m-oney has been converted to the use of the third 
party, it may be followed until it reaches the hands of a 
bona fide holder for value, and recovered in an action as 
for money had and received.* 

» Lister ir. Stubbs, L. R. 45 Ch. D. 1. 

2 Ex pane White, L. R. 6 Ch. App. 397 ; ante, § 6. 

* National Bank v. Ins. Co., 104 U. S. 54. 

* Frazier i?. Erie Bank, 8 Watts & Serg. (Pa.) 18; Sheffer v, Mont- 
gomery, 65 Pa. St. 329 ; Frne v, Loring, 120 Mass. 507 

^ Keener on Qaasi-Qontracts, pp. 183-188. 



PART IV. 

LEGAL EFFECT OF THE BELATION AS BETWEEN 
THE AGENT AND THIRD PARTIES. 

§ 180. Introduction. 

We must once more, and for the last time, shift our 
point of view. We have now to consider the mutual 
rights and obligations that may spring up between the 
agent and the third party in consequence of the manner 
in which the agent conducts himself toward the third 
party or the third party toward the agent. Obviously it is 
not the purpose of the agent or the third party to create 
obligations as between themselves, and yet through care- 
lessness, ignorance, mistake, or fraud this may result. 
We will consider the subject under two heads : (1) mutual 
rights and obligations arising from contract; (2) mutual 
rights and obligations arising from tort. 
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CHAPTER XV. 

CONTBACT BULATIOKS BETWEEN AGENT AND THIBD FABTY. 

§ 181. Questiomi to be considered. 

Where an agent enters into a contract on behalf of bis 
principal^ he may bind the principal^ or himself^ or both, 
or neither; but different rules govern the liability of pub- 
lic agents. Where an agent has money equitably belong- 
ing to a third person but which he assumes to hold for his 
principal, he may be liable to the third person in quasi- 
contract. On the other hand, an agent who is under 
obligations to the third party may have rights comment 
surate with his obligations. This chapter deab therefore 
with the following topics : — 

1. Where the principal alone is bound by the contract. 

2. Where the agent alone is bound by the contract. 

3. Where both principal and agent are bound by the 
contract. 

4. Where neither principal nor agent is bound by the 
contract. 

6. Special rules applicable to public agents as to liabil- 
ity upon contract. 

6. Liability of agent in quasi-contract. 

7. Liability of the third person to the agent upon the 
contract. 

1. Where the FrindpaZ dUyns is bound. 

§ 182. Authorised Contract. 

Where the agent acts within the apparent scope of his 
authority for a disclosed principal; and contracts in the 
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name of that principal, the latter alone is bound by the 
contract.^ So where a principal, with full knowledge of 
the facts, ratifies an unauthorized contract entered into by 
his agent, the principal alone is bound by the contract.' 

2. WTiere the Agent alone is bound. 

§ 183. (I) Unauthorized Contract. 

Where the agent knowingly, uegligentlyj or migjaJkfiiiily 
holds himself out, either expressly or impHedly^, as having 
authority to act for a principal in a particular^transaction, 
when in fact Fe has no such authority, he is liable to the 
third par^ with whom he deals for any damage the latter 
may suffer in consequence of such representation.'' The 
question remains, in what kind of an aotion may the third 
party pursue his remedy? 

(1). Agent not liable upon the contract. It is now 
generally agreed that the agent does not bind himself 
upon the contract. He does not bind his principal be- 
cause he has no authority to do so; he does not bind him- 
self because he is hot a party to the contract, and the 
courts win not create a new contract either against or 
in favor of the agent.* Some early New York cases* 
which held that an action would lie upon the contract, 
must be regarded as overruled,* and other cases holding 
a similar doctrine ' as opposed to the weight of authority. 

1 Bonynge v. Field, 81 N.Y. 159; Peters y. Farnsworth, 15 Vt. 155. 
» ^nfe,§§46,49, 101. 

• Kroeger v. Pitcairn, 101 Pa. St. 311. 

• McCurdy v. Rogers, 21 Wis. 199 ; Duncan v. Niles, 32 HI. 532 ; Hall 
r. Crandall, 29 Cal. 568 ; Cole v. O'Brien, 34 Neb. 68 ; Lewis v. Nichol- 
son, 18 Q. B. 503;Tollock on Cont. (6th ed.) 101-103. 

^ Xhisenbniy v, Ellis, 3 Johns. Cas. 70 ; White v. Skinner, 13 Johns. 
307. 

• Dung V. Parker, 52 N. Y. 494 ; Baltzen t7. Nicolay, 53 N. Y. 467 ; 
Simmons v. More, 100 N. Y. 140. 

7 Dale V. Donaldson, 48 Ark. 188; Weare v, Gove, 44 N. H. 196. 

13 
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(2), Agent liable as for breach of warranty of au- 
thority. Where the agent innocently exceeds his author- 
ity under circumstances not amounting to deceit^ no action 
in tort~can be maintained.^ Yet clearly the third party 
has suffered as great an injury as if the representation had 
been made fraudulently. In order to provide a remedy in 
such an emergency, the courts have invented the fiction 
that the agent ^ warrants ' his authority whenever he 
makes a contract for his principal , and allow an action 
for damages for the breach of this warranty of authority.* 
The fiction is well enough, but it should not be allowed to 
disguise the fact that this is a plain exception to the rule 
that no action lies for an innocent misrepresentation.' It 
serves the additional purpose of giving an action against 
the estate of the agent after his death, whereas a tort 
action would not survive.* 

(3). Agent liable in tort for wilful deceit, 11 the agent 
wilfully misrepresents his authority, by express declaration 
or by contract, he is liable to the injurej^arty in an action 
of deceit.^ The action ex delicto rests upon the wilful or 
reckless conduct of the agent. If, as suggested above, the 
fiction of implied warranty were rejected, and the action 
based upon the representation, whether innocent or guilty, 
an innocent misrepresentation by an agent would escape 
the general rule that deceit requires wilful or reckless 
representations. It is necessary that the other elements 
of deceit be present. The third party must actually be 
deceived. If he knows all the facts, the agent is not 
liable." ^ « - 

1 Ante, § 151. 

3 CoUen v. Wright, 8 EL & Bl. 647 ; Baltzen o. Nicolay, 53 N. T* 
467 ; Kroeger v. Pitcaim, supra, 

» Firbank'a Ex're v, Humphreys, L. R. 18 Q. B. D. 54. 

« Pollock on Torts (4th ed.), 58, note k, 489. 

^ Polhill V. Walter, 3 B. & Ad. 114 ; Noyes v. Loring, 55 Me. 408. 

« Michael v. Jones, 84 Mo. 578 ; Hall v. Laaderdale, 46 N. Y. 70. 
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§ 184. (n) Incompetent Principal. 

An agent is presumed to represent not only that he has 
authority but that his principal was competent to gi^e 
such authority when it was given^ and has not since^ to 
the knowledge of the agent^ become incompetent.^ A 
breach of this representation resulting in damage gives 
the same rem'edies as a breach of the representation as to 
authority. Bui the damage must have been suffered. If 
the principal be one, as an infant,^ who may ratify or dis- 
affirm at his election, it must be shown that he has dis- 
affirmed before an action will .lie against th^principal.*) 7 

§ 185. (m) Fictitioufl Principal. 

Where an agent contracts for an alleged principal who 
is not in fact in existence at the time, he becomes per- 
sonally liable on the contract as principal,^ except that he 
is not liable where his principal dies without his knowl- 
edge.* --^ 

The commonest case of a fictitious principal is the case 
of a projected corporation whose promoters enter into con- 
tracts in anticipation of its formation, and sign <<as 
agents " for the (named) corporation. Obviously Ahere is 
no principal, as no corporation exists. If it should never 
exist there could be no question as to the sole liability of 
the promoters. But how if it is in fact incorporated and 
* ratifies ' the contract of the promoters ? There can be 
no real ratification in such a case because it is the first 
essential^ of ratification that the principal should be an 

> Diew V. Nimii^ L. R. 4 Q. B. D. 661. 

' In those jurisdictions where an infant's appointment of an agent 
18 not Yoid, hnt yoidable.-^^n^e, § 15. 

^ Patterson 9. Lippincott, 47 N. J. L. 457. 

« Reiner v. Baxter, L. R. 2 C. P. 174; Patrick v. Bowman, 149 
U. S. 411 ; Lewis v. Tilton, 64 Iowa, 22a 

6 Smout V. Hbery, 10 M. & W. 1. 




196 AGENT AND THIRD PABTY. 

existing person at the time the contract was made.^ 
Accordingly the agent remains liable unless, by agree* 
ment among the three parties, the corporation after it is 
in existence should be substituted in place of the pro- 
moters.* This, however, amounts to the discharge of the 
original contract and the formation of a new one. 

Another common case is where A contracts with X in 
behalf of an unincorporated club or association. Here 
there is a body of more or less clearly identified persons 
who might jointly or severally be responsible principals, 
as individuals, but no legal entity composed of the mem- 
bers in the aggregate. There is not even a partnership.' 
In such case if the agent contracts in the name of a prin- 
cipal, which name conveys the idea of a corporate entity, 
the agent is clearly liable.* Whether the members of the 
club are also liable depends upon whether in fact they 
authorized A to make the contract. Such authority may 
be found in the constitution or by-laws of the club to 
which the members have assented,* or in the vote of a 
meeting at which the members were present and in the 
results of which they acquiesced.® If the credit was 
extended to the agent and not to the body he represents, 
the agent is liable."^ But if the credit is extended to the 
club, or its members, and not to the agent, and the agent 
was authorized to procure such credit, then the club or its 
members, and not the agent, will be liable.^ 

1 Ante, § 32. 

2 Ihid, 

' Flemyng p. Hector, 2 M. & W. 172; Ash v. Guie, 97 Pa. St. 493. 
^ Lewis V. Tilton, 64 Iowa, 220; Blakely v. Bennecke, 59 Mob 
193 ; Comfort r.. Graham, 87 Iowa, 295. 

* Flemyng v. Hector, supra ; Todd y. Emly, 7 M. & W. 427. 
» Willcox V, Arnold, 162 Mass. 577 ; Heath t;. Goslin, 80 Mo. 3ia 
' Eichhaum v. Irons, 6 Watts & Serg. (Pa.)L 67. 
^ Pain 17. Sample, 158 Pa. St. 428. 
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§ 186. (IV) Ezclusive credit to Agent. 

Where an agent expressly pledges his own personal 
credit in a contract made for the benefit of his principal, 
and the third party, knowing the principal, elects to give 
exclusive credit to the agent, the latter alone is liable on 
the contract.^ The third party must actually know the 
principal and understand that the buyer is his agent; it 
is not enough that he has means of knowledge, nor that 
he knows that the agent is representing some unknown 
person. In such cases the third party may hold either 
the agent or the principal, since he has not made a final 
election between them. It has been held that accepting a 
written contract in the name of the agent when the prin- 
cipal is known, is conclusiye evidence of an intent to look 
to the agent alone; ^ but this is doubtful.' 

§ 187. (V) Foreign Principal. 

"Where the agent contracts in behalf of a foreign prin- 
cipal, that is one residing out of the jurisdiction, it is the 
rule of the English law that the agent is presumed to 
pledge his own credit, and that the third party does not 
rely upon the credit of the principal, but exclusively upon 
the credit of the agent, although the contract discloses 
the principal and the fact of the agency.* But there is 
nothing to prevent one foreign merchant from contracting 
with another through the instrumentality of an agent, and 
if he does so, he is, of course, bound by his contract.* 

1 Thomson v. Davenport, 9 B. & C. 78, 89; Raymond v. Eagle 
Mills, 2 Met. (Mass.) 319 ; Kelly v. Thuey, 102 Mo. 522. 

2 Chandler v. Coo, 64 N. H. 561. 
» Post, § 197. 

* Leake on Cont. (3d ed.) p. 417; Pollock on Cont. (6th ed.) p. 
95. Bot in a recent English work on Agency it is said that, '* it now 
eeems that there is no presumption either way, and that it is always 
a qaestion as to what was the intention of the parties." -^ Wright 
on Agency, pp. 296-7. 

* Flinn & Co. u. Hoyle, 63 L. J. Q. R 1 (1894). 
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And the agent may contract exclusively for the foreign 
principal without recourse to himself.^ 

In the United States^ this rule as to foreign principals 
has been generally disapproved. It is held that there is 
no presumption that one dealing with an agent of a for- 
eign principal gives exclusive credit to the agent; that it 
is in each case a question of fact; and that the fact that 
the principal resides in a foreign jurisdiction has merely 
an evidential force.^ In reaching this conclusion the 
courts have probably been influenced by the consideration 
that the States of the Union are^ as to the law merchant, 
foreign to each other^ and that the English rule would 
work serious inconvenience to trade among the States.' 
Even if the rule were admitted as to principals resident 
in foreign countries generally/ it would probably be 
denied as to those resident in two different States of the 
Union.* 

§ 188. (VI) Oontrnot under Seal. 

Where an agent makes a contract under seal in his own 
name (the seal not being merely superfluous) the agent 
alone is liable on the contract whether his principal be 
known or unknown. It is a technical rule of the common 
law that only those parties can be charged upon a sealed 
instrument who appear by name or description upon the 
face of it.* Nor is there any remedy against the principal 
even in equity.* But if the seal is superfluous it may be 

^ Green v. Kopke, 18 C. B. 549. 

2 Kirkpatrick v, Stainer, 22 Wend. (N. Y.) 244 ; Oelricka ». Foid, 
23 How. (U. S.) 49, 64-5; Barry v. Page, 10 Gray, (Mass.) 398; 
Kaulback v. Churchill, 59 N. H. 296. 

« See Wharton on Agency, §§791-3. 

* Vawter v. Baker, 28 Ind. 63 ; Barry v. Page, tupra ; Barham 
». Bell, 112 N.C. 131. 

» Briggs V, Partridge, 64 N. Y. 857 ; Kiersted •. B. B. Co., 69 
N. Y. 343; Sanders v. Partridge, 108 Mass. 556. 

• Borcherling v. Katz, 37 N. J. Eq. 150. 
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disregarded.^ If the instrnment be unsealed the principal 
may be held, even though it be on a contract required by 
the statute of frauds to be in writing.* 

§189. (vn) Negotiable Inatruments. — General Rules. 

Only the parties who are named or described in a 
negotiable instrument can sue or be sued upon it. For 
our present purpose we may state the rule to be that only 
the person who signs a negotiable instrument is liable 
upon it, and that parol evidence is inadmissible to prove 
that he signed in behalf of an undisclosed principal^ or of 
a principal disclosed but unnamed in the instrument.* 

We have already seen that in the case of simple con- 
tracts generally, parol evidence is admissible to show that 
an instrument signed by A. B. was in fact signed by him 
in behalf of P. Q., and that thereupon P. Q. may be held, 
though A. B. will not be discharged.^ But in the case of 
sealed instruments and negotiable instruments the rule is 
otherwise ; •— the first because of the technical rules of the 
common law governing sealed instruments ; the second 
because of the technical rules of the law merchant govern* 
ing negotiable instruments. As to either no parol evidence 
is admissible to change the legal e^ect of what appears 
upon the face of the instrument.* 

But the face of the negotiable instrument may disclose 
an ambiguity or doubt as to who is the real maker and in 
such a case parol evidence is admitted to remove the 
ambiguity. At one extreme are cases where clearly the 
instrument is upon its face the obligation of the principal. 
At the other extreme are cases where clearly the obligation 

^ Lancaster v. Knickerbocker Ice Co., 153 Pa. St. 427. 
3 Beckham v. Drake, 9 M. & W. 79, 91 ; Briggs v. Partridge^ 
mtpra; Bjington v, Simpson, 134 Mass. 169. 

* AnU, § 128. 

* Ante, § 123. See Leake on Cent. (6th ed.) pp. 441-2. 

* Briggs i;. Partridge, 64 N. Y. 357. 
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is that of the agent. Between these extremes^ and 
shading into them by imperceptible degrees, are cases of 
ambiguity or doubt. Some of these ambiguous cases are 
resolved by the court as cases for interpretation upon an 
examination of the instrument. Some are resolved by the 
aid of parol evidence introduced to remove the ambiguity. 
Almost hopeless confusion arises from the fact that prac- 
tically the same instrument will be resolved by one court 
by interpretation as the obligation of the principal, by 
another as the obligation of the agent, and by a third in 
accordance with the fact as established by parol evidence.* 

Under such circumstances it is impossible to formulate 
settled rules as to the interpretation of these intermediate 
cases. Perhaps the most useful course will be to take up 
the general classes of cases and ascertain the trend of 
judicial opinion. The cases for construction fall first into 
three classes; (1) where the construction rests upon the 
signature alone; (2) where the construction rests upon 
the signature aided by recitals in the body of the instru- 
ment; (3) where the construction rests upon the signa- 
ture aided by marginal recitals, memoranda, or headings. 
These will be considered in the order named. 

The parties upon a negotiable instrument may be the 
maker of a promissory note or the drawer of a bill of 
exchange, or the acceptor of a bill of exchange, or the 
indorser of a bill or note. And first of the maker or 
drawer. 

§ 190. Same. — (I) Construction from Signature alone. 

1. The signature written by the agent as maker or 
drawer may be unequivocally that of the principal, and 

1 Compare, for example, Carpenter v, Famswortli, 106 Mass. 561; 
Casco National Bank v. Clark, 139 N. Y. 307 ; and Frankland v. John- 
son, 147 111. 520. And compare Liebscher v. Kraus, 74 Wis. 387 ; 
Matthews v. Dubuque Mattress Co., 87 Iowa, 246 ; and Reeve w. Fin* 
National Bank, 54 N. J. L. 208. 
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the sole inquiry will be as to the authority of the agent to 
sign. The following are such signatures. (1) P. Q. ; 

(2) P. Q. by his agent A. B., or by A. B., agent, -*-or by 
A. B. ; (3) A. B. agent for P. Q. j' or A. B. for P. Q. ; 
(4) Pro. P. Q.— A. B.i 

2. The signature written by the agent as maker or 
drawer may be unequivocally the signature of the agent 
alone, and the agent alone will be bound. The following 
are such signatures: (1) A. B.; (2) A B. agent; 

(3) A. B. agent of P. Q. ; ^ (4) A. B. president, or treas- 
urer, etc. ; * (5) A. B. president, or treasurer, etc., of the 
P. Q. Co.* 

It has been thought that the signature *' A. B. cashier," 
stands upon a different footing, but this is questionable.* 
It has also been thought that there is a distinction between 
suits brought by a party to the instrument, or one who 
stands in his shoes, and suits by a honajlde holder for 
value;* but this seems unwarranted, since an ambiguity 
which is obvious to a judge ought certainly to be obvious 
to a merchant, who would therefore take with actual 
notice of the doubt regarding the personality of the 
principal. The rule is applicable to negotiable instru- 

^ 1 Daniel on Neg. Inst. § 298; Long v, Colbnm, 11 Mass. 97, 
Cf. Tannatt v. Rocky Mt, Nat. Bk., 1 Colo. 278. 

^ Sparks v. Dispatch Trans. Co., 104 Mo. 531 ; Pentz v. Stanton, 
10 Wend. (N. Y.) 271 ; Williams v. Robbing, 16 Gray, (Mass.) 77 ; 
Bank v. Cook, 38 Ohio St. 442 ; Tarver ». Garlington, 27 So. Car. 
107 ; Cragin i;. Lovell, 109 U. S. 194. 

8 Davis i;. England, 141 Mass. 587 ; Hobson v. Hassett, 76 Calif. 
203. Cf. Metcalf v. Williams, 104 U. S. 93, which seems difficalt to 
sustain on principle or authority, and Devendorf v. West Virginia, 
&c., Co., 17 W. Va. 135, which seems to proceed upon the theory that 
the principal had * adopted ' the agent's name. 

* Rendell v, Harriman, 75 Me. 497 ; Tucker Mfg. Co. v, Fairbanks, 
98 Mass. 101 ; Borlingame r. Brewster, 79 111.515; Bank v. Cook, 
38 Oh. St. 442. 

^ See post, § 194. ^ Metcalf v. Williams, supra. 
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xnents, not to negotiable instruments in the bands c^ 
bona fide bolders^ and rests on doctrines peculiar to those 
instruments as tbe rule regarding contracts under seal 
rests on doctrines peculiar to specialties. Tbe only case 
wbicb should admit parol evidence is a case of ambiguity, 
and that is as obvious to a bona fide holder as to the 
original party. 

3. The signature written by the agent as maker or 
drawer may be the signature of his principal followed by 
his own signature with the descriptive words^ "agent," 
** president/^ "treasurer," etc., added, as, for example, 
"The P. Q. Co., A. B. President." In such a case there 
are three holdings on practically the same state of facts : 
(a) that it is the signature of the principal alone; ^ {b) that 
it is the signature of both the principal and agent; ^ 
(c) that it is an ambiguous signature and parol evidence is 
admissible to explain it.* 

Two other auxiliary holdings may be noted. First, the 
seal of the corporation is to be given the same effect as 
the written name of the corporation.* Second, in a juris- 
diction where parol evidence would not be admitted to 
discharge the agent, the instrument may be reformed in 
equity to work his discharge.* 

4. The principal may adopt the name of the agent as 
his trading name, and in such cases the signature A. B. 
is the signature of P. Q. Thus a corporation may trade 
under a partnership name,* or the name of an officer,' or a 

^ Liebscher v, Eraas, 74 Wis. 387. 

2 Matthews v. Dnbnqne Mattress Co., 87 Iowa, 246. 

* Reeve v. First Nat. Bk., 54 N. J. L. 208; Bean v. Pioneer Mining 
Co., 66 Calif. 451. 

^ Means v. Swormstedt, 32 Ind. 87; Scanlan v. Keith, 102 HL 634; 
Miller v. Roach, 150 Mass. 140. 

* Lee ». Percival, 85 Iowa, 639. 

s Melledge v. Boston Iron Co., 5 Cnsh. (Mass.) 158. 
' Devendorf v. West Virginia, &c. Co., 17 W. Va. 135, 
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partnership under the name of an individual.^ This 
presents one case, therefore, where parol proof may always 
be given to charge a person whose (true) name does not 
appear upon the negotiahle instrument; and, as this ex- 
ception exists, it seems it would be improper to sustain a 
demurrer to a oomplaint alleging the agency, since *^ non 
constat but the plaintiff may be able to bring his case 
under that exception," * At common law a husband may 
adopt as his own the indorsement made by his wife in her 
name upon a bill or note payable to her order, and in such 
a case her signature is his signature.* It has been sug- 
gested that a bank adopts the name of its cashier as its 
trading name in the drawing and indorsing of negotiable 
paper, but the cases are easily explainable without resort- 
ing to this assumption,^ 

§ 191. Saiao. -^ ConBtmotion from Signature «ide<l bj 
Reoitala in the Instrument. 
6. The body of the instrument may contain recitals as 
to the identity of the principal or the fact of the agency 
which, taken with the signature of the maker or drawer, 
will either, — (a) render the obligation clearly that of 
the principal, or {b) render the instrument so ambiguous 
as to raise a case for interpretation or construction by 
the court, or (c) render the instrument so ambiguous as 
to let in parol evidence to explain it. It is in the treat- 
ment of this class of instruments that the greatest diver- 
sity of views prevails. A few illustrations are given to 
show the nature of the problem. 

1 Enmsey v, Briggs, 139 N. T. 323 ; Bank v, Monteatb, 1 Denio, 
(N. Y.) 402. 

2 Tarver v. Garlington, 27 So. Car. 107. 
' Hancock Bank v. Joj, 41 Me. 568. 

* Po8tf § 194. Cf. dictum in Kobinson v. Kanawha Valley Bank, 
44 Oh. St. 441, 448. 
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(a) The following has been said to be clearly the obli- 
gation of the principal ; ** We, as trustees (or we, trustees) 
of the P. Q. Co., promise,'' etc., (signed) ^* A. B., C. D., 
trustees of the P. Q. Co.'' * But the same recital with the 
signature *^A. B., C. D., trustees," was held to be the 
individual obligation of the signers.* This is a very re- 
fined distinction, and of doubtful utility. In another 
case it was held that a like recital signed *^ A. B., C. D.," 
with no official description, was clearly the obligation of 
the principal, but this construction was, perhaps, aided by 
statute ; * and is not in accordance with the general hold- 
ing.* (b) Cases falling under this head are only a phase 
of those just considered. But that the obligation is not 
clearly that of either the principal or the agent is shown 
by the fact that one court will hold practically the same 
instrument to bind the principal while another court will 
hold it to bind the agent, and a third to be so ambiguous 
as to admit parol evidence.* (c) The following have been 
said to be so ambiguous as to let in parol evidence: ^^The 
P. Q. Co. promises, " etc., (signed) "A. B. Gen. Supt.; " • 
'^The directors of the P. Q. Co. promise," etc. (signed) 
*^A. B., C. D.," with no additional words indicating 
agency; ' " Pay to the order of the P. Q. Co." etc., (signed) 
** A. B., President P. Q. Co." « 

1 Blanchard v, Kaull, 44 Calif. 440; New Market Savings Bank v. 
Gillet, 100 111. 254. 

2 Powers V. Briggs, 79 HI. 493. 

8 Simpson v. Garland, 72 Me. 40. 

* Bradlee v. Boston Glass Manufactory, 16 Pick. (Mass.) 347. 

* Compare, for example, Simpson v. Garland, supra, with Pack a 
White, 78 Ky. 243, and McKensey v. Edwards, 88 Ky. 272. 

6 Frankland r. Johnson, 147 111. 520. 

7 McKensey v. Edwards, 88 Ky. 272. 

8 Kean v. Davis, 21 N. J. L. 683. 
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§ 192. Same. — Construction from Signature aided bj 
marginal Heading or Memoranda. 

6. The margin of the instrument may contain headings 
or memoranda disclosing the identity of the principal, or 
the fact of the agency, which, taken with the signature of 
the maker or drawer, will raise a case for interpretation. 
But there is the widest divergence in the decisions as to 
the effect of the interpretation. 

(a.) Headings. It has been held that negotiable instru- 
ments headed with the name and, possibly, address of 
the principal and signed "A. B., agent," or '* president,'^ 
** secretary," etc., is the obligation of the principal whose 
name is thus disclosed upon the instrument.^ But other 
cases are to the contrary.^ And where one agent of the 
principal so named draws upon another signing '* A. B., 
agent '^ and the latter accepts, signing *^C. D., agent," 
the acceptor is personally bound since the force of the 
heading is exhausted in qualifying the liability of the 
drawer.* In the leading case of Mechanics' Bank v. Bank 
of Columbia,* the instrument was headed '* Mechanics' 
Bank of Alexandria" and signed "Wm. Paton, Jr.," 
with no words indicative of agency. The court held the 
instrument ambiguous and admitted parol evidence to 
explain it. Had signature been followed by the word 
^* cashier," it would have been held unequivocally the 
obligation of the bank.* This case is the origin of a vague 
doctrine that the signature of a cashier stands upon a 
different footing from that of other agents, but clearly it 
is to be explained in accordance with the rule governing 
an ambiguity appearing on the face of the instrument. 

1 Hitchcock V. Buchanan, 105 U. S. 416 ; Olcott v. Tioga R. R. Co., 
27 N. Y. 546. 

» Cf. Casco Nat. Bk. v. Clark, 139 N. Y. 305. 

• Slawson v. Loring, 5 Allen, (Mass.) 340. 

* 5 Wheat. (U. S.) 326. 

^ Mr. Justice Lamar in Falk v. Moebs, 127 U. S. 597, 606. 
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(6) Marginal Memoranda, It has been held that 
negotiable instruments with the name of the principal 
across the end, and signed *' A. B., agent," or "president," 
" treasurer," etc., are the obligations of the principal whoso 
name is thus disclosed upon the instrument.^ But the oon« 
trary decision has been reached in other cases, ^ though 
with a suggestion that the result might have been otherwise 
had the action been between the original parties; this 
qualification seems to be unwarranted.* 

§ 193. Same. — Acceptors of Bills of Xhecliange. 

The above illustrations cover mainly the cases of makers 
of promissory notes and drawers of bills of exchange, as 
to whom, in these matters, there is no distinction.* We 
have yet to consider the cases of acceptors of bills of ex- 
change and indorsers of bills or notes. 

A bill of exchange is drawn upon some designated per- 
son, known as the drawee. If he accepts the bill he is 
bound as acceptor, and the mere fact that he adds " agent '^ 
or "president," "treasurer," etc., after his signature will 
not render his unnamed principal liable. The following 
will illustrate the phases of this question : 

(1) The bill may be drawn on "A. B." and accepted by 
"A. B. ;" or drawn on "A. B., agent," and accepted by 
"A. B., agent; " or drawn on "A. B., agent of P. Q.,'^ 
and accepted by " A. B., agent of P. Q." In the first 
two cases there is general agreement that, in the absence 
of recitals or other indications of the identity of the prin- 
cipal, A. B. alone is bound.* In the third case there 
is disagreement, one case holding the obligation clearly 

1 Carpenter v. Famsworth, 106 Mass. 561 ; Chipman v. Foster, 119 

Mass. 189. 

2 Casco National Bank v. Clark, 139 N. Y. 305. 

• Ante, § 190, sub-sec. 2. 

* Tucker Mfg. Co. v. Fairbanks, 98 Mass. 101. 
^ Slawson v. Loring, 5 Allen, (Mass.) 340. 
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that of the agent,^ and another holding parol evidence 
admissible to explain it.^ But there seems to be no more 
reason for giving the term "agent of P. Q." any different 
construction here than when added to the signature of a 
maker or drawer. 

(2) The bill may be drawn on "A. B.'' and accepted 
by **P. Q, by A. B. agent." Here clearly A. B. is not 
bound. But neither is P. Q., because P. Q. is not the 
drawee, and only the drawee can accept.* 

(3) The bill may be drawn on "P. Q." and accepted by 
"A. B. agent." Here it would seem that only P. Q, is 

liable, for as only the drawee can accept it is clear that 
'^A. B. agent" is to be read "A. B. agent for the 

drawee."* 

(4) The bill may be drawn on "A. B. agent," etc., but 
may bear other marks indicating that A. B. is the agent 
of the drawer. This is held to be the case where a bill is 
drawn by « The P. Q. Co., by C. D. PresH," upon « A. B. 
Treas.," with a direction to charge to the account of the 
company.* But it is difficult to reconcile the cases upon 
this point.* 

§ 194. Same. — Indorsers of Bills and Notes. 

In the case of indorsers of bills and notes the whole doc- 
trine of terms deseriptio personce seems to have broken 
down. The indorsement of the payee or subsequent 
holder is necessary to transfer the title to the paper; the 
addition of the term '* agent" is indicative that the in- 
dorsement is in a representative capacity for that purpose; 

1 Moss V. Livingston, 4 Comst (4 N. Y.) 208. 
3 Shelton v. Darlings 2 Conn. 435 ; Laflin, &c. Co. v. Sinsheimer, 
48 Md. 411. 

» Walker v. Bank, 9 N. Y. 582. 

^ Songhegan Nat. Bk. v. Boardman, 46 Minn. 293, 296 {dictum)* 

• Hager v. Ric«, 4 Colo. 90. 

• Bobinson v. Kanawha Valley Bank, 44 Oh. St 441. 
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and the courts have practically arrived at the conclusion 
that where the instrument is payahle to ^^ A. B., agent '^ 
and indorsed ^' A. B., agent," that it may he shown that 
A. B. was acting as agent for an unnamed principal: for 
example, " A. B. treasurer; " ^ "A. B. agent of the P. Q. 
Co.; '' ^ *' A. B. cashier." • And some cases have gone to 
the length of holding that in a note payahle to "A. B., 
sec. and treas." signed **P. Q. Co., A. B. sec. and treas./' 
and indorsed ''A. B. sec. and treas.,'' the indorsement 
was conclusively that of the P. Q. C9.* 

The courts have not always distinguished hetween cases 
involving the liability of a maker or drawer or acceptor, 
and cases involving the liability of a payee indorser, and 
needless " anarchy " has resulted from the confusion.* The 
distinction is, however, a valid one and is supported by 
the decisions. Indeed, the supposed distinction between 
" A. B. cashier" and "A. B. agent," is largely if not wholly 
explained by the fact that most of the cases holding the 
signature "A. B. cashier" to be the signature of the bank 
of which A. B. is shown to be cashier, are cases of indorse- 
ment ; • where this was not the case the instrument bore 
the name of the bank upon the margin ; ^ or it was a case 
in which the bank brought suit upon a bill or note in 
which ** A. B. cashier '' was named as payee.' 

1 Babcock v. Beman, 1 E. D. Smith (N. Y. C. P.) 593 ; Soughegan 
Ka^nal Bank v. BoardmaD, 46 Minn. 293. 

3 Vater r. Lewis, 36 Ind. 288 ; Nichols v, Frothingham, 45 Me. 220. 

« First Nat. Bk. v. Hall, 44 N. Y. 395. 

* Talk V. Moebs, 127 U. S. 597. 

6 See Falk v. Moebs, 127 U. S. 597, 606. 

« Bank of Genesee v. Patchin, 13 N. Y. 309, s. c. 19 N. Y. 312 ; 
Folger V. Chase, 18 Pick. (Mass.) 63; Garland v. Dover, 19 Me. 441 ; 
Houghton V. First Nat. Bk., 26 Wis. 663; Bank of the State v. 
Wheeler, 21 Ind. 90, 

' Mechanics' Bank v. Bank of Colnmbia, 5 Wheat. (U. S.) 326. 

« Baldwin v. Bank, 1 Wall. (U. S.) 234; Nave v. First Nat Bk., 87 
Ind. 204 ; ante, § 135. 
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§195. Same. — Sammary. 

It will be seen that the vexed qnestion is, what creates 
an ambiguity on the face of an instrument ? In their de- 
sire to render negotiable instruments certain, and to avoid 
deciding that an ambiguity exists, the courts have reached 
exactly opposite conclusions as to the legal effect of prac- 
tically identical instruments. No stronger evidence is 
needed to prove that such an instrument is ambiguous. 
If reasonable men may differ as to the meaning of an in- 
strument, a case of ambiguity is raised which should be 
determined by the aid of extrinsic evidence. The follow- 
ing rules seem to be justified by an examination and 
comparison of the cases: — 

(1) An ambiguity is not created merely by words de- 
scriptive of agency added to the signature, except (a) 
where there are two signatures and the one with the de- 
scriptive words follows the other, and (b) in cases of 
indorsement. 

(2) An ambiguity may be created by recitals or mar- 
ginal memoranda, disclosing the name of the principal, 
which, if read with the signature and its descriptive 
words, would leave a reasonable doubt as to which party is 
intended to be charged. 

(3) An ambiguity is created by merely descriptive 
"words following an indorsement. 

(4) Parol evidence is always admissible to show thiij; 
the principal does business under the name of the 
agent. 

3. WTtere both Principal and Agent are bound. 

§ 196. (I) ITndiflcloBed Principal. 

Where an agent contracts in his own name, whether by 
parol or in writing (other than sealed or negotiable instru- 
ments), for an undisclosed principal, both the agent and 
the principal are liable, and the third party may elect 

14 
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which he will hold.* Even where a negotiahle iustrument 
is given signed by the agent, the third party may by dis- 
regarding the instrument, proceed against the princi- 
pal upon the original contract.^ But a principal is not 
undisclosed merely because he is not named, if the third 
party knew or ought to have known that the agent was 
acting for another person.* 

§ 197. (n) Simple Contract signed by Agent. 

Where an agent contracts in writing (other than sealed 
or negotiable instruments) in his own name for a disclosed 
principal not named or described in the writing, both the 
agent and the principal are liable, and the third party may 
elect which he will hold,* unless exclusive credit has been 
given to the agent. This rule rests upon two considera- 
tions: (1) parol evidence may be admitted to charge the 
unnamed principal, (2) parol evidence may not be ad- 
mitted to discharge the named agent: the first because 
such evidence does not contradict the written agreement, 
but shows that such agreement also binds another; the 
second because such evidence does contradict the written 
agreement by seeking to establish that the agreement 
does not bind him whom it purports to bind.^ 

"A principal may be charged upon a written parol exe- 
cutory contract entered into by an agent in his own name, 
within his authority, although the name of the principal 
does not appear in the instrument, and was not disclosed, 
and the party dealing with the agent supposed that he was 
acting for himself, and this doctrine obtains as well in re- 

^ See ante, § 123 ; suing the agent before discovering the principal 
is not an election. Remmel v. Townsend, 83 Hun, (N. Y.) 353. 
2 Pentz V. Stanton, 10 Wend. (N. Y.) 271. 

* Johnson v. Armstrong, 83 Tex. 325. 

* Antey § 123; but see Chandler v. Coe, 54 N. H. 561. 

* Cream City Glass Co. v. Friedlander, 84 Wis. 53 ; Higgins p. 
Senior, 8 M. & W. 834; Leake on Cont. (3d ed.), p. 413. 
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spect to contracts which are required to he in writing, as to 
those where a writing is not essential to their validity. It 
is, douhtless, somewhat difficult to reconcile the doctrine 
here stated with the rule that parol evidence is inadmissible 
to change, enlarge or vary a written contract, and the argu- 
ment upon which it is supported savors of subtlety and 
refinement. . . . Whatever ground there may have been 
originally to question the legal soundness of the doctrine re- 
ferred to, it is now too firmly established to be overthrown, 
and I am of the opinion that the practical effect of the rule 
as now declared is to promote justice and fair dealing." ^ 

It has been thought, however, that if the principal is 
known to the third party, and he accepts the written obli- 
gation of the agent, he cannot sue the principal ; this on 
the ground that he is conclusively presumed to have given 
exclusive credit to the agent. ** Where there is a written 
contract not under seal, executed in the name of the agent, 
parol evidence- is admissible for the purpose of charging an 
unknown principal, but not for the purpose of charging a 
known principal, and ... is inadmissible for the purpose 
•of discharging the agent whether the principal was known 
or unknown.''^ But this is not in accordance with the 
general statement of the rule,* nor, it would seem, with 
the weight of authority.* ^ 

If the contract is signed by the agent in his principal's 
name, as ^* P. Q. per A. B.," parol evidence is inadmissible 
to charge the agent (A. B.) upon the instrument, since the 
contract clearly shows the relations of all the parties to it, 
who was to be bound, and who was not to be bound, and 
its legal effect cannot be varied by parol.* 

1 Andrews, J., in Briggs v. Partridge, 64 N. Y. 357 ; Waddill «. 
Sebree, 88 Va. 1012. 

2 Chandler v. Coe, 54 N. H. 561, 576. 

• Story on Agency, § 160 a. 

* Byington v. Simpson, 134 Mass. 169. 
6 Heffron v. Pollard, 73 Tex. 96. 
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§ 198. (nt) Effect of Custom. 

Where an agent contracts^ though as agent, in a capa- 
city or business where, by custom, the agent is usually 
liable, the agent and the principal are both presumptively 
liable and the third party may elect which he will hold. 
The clearest case of this kind is that of the master of a 
ship who, when contracting within his authority, binds 
both himself and the owner according to the custom of the 
maritime law,^ though the effect of the custom may be 
overcome by proof of contrary intent.^ The custom of 
trade may be shown in other cases to impose liability upon 
the agent.* 

§ 199. (nr.) Interest in Subject-matter. 

Where an agent has an interest in the subject-matter of 
the contract, the agent and the principal are both liable, 
and the third party may elect which he will hold.* Such 
is the case where an auctioneer sells goods, for he has a 
special property in the goods and could maintain an action 
for the price. It follows that he is liable personally on 
the contract. 

4. Where neither Principal nor Agent is bound* 

§ 200. (l) Revocation of Authority by Death. 

Where the agent's authority, unknovm to him, has 
been revoked by the death of his principal, and subsequent 
to such revocation he makes a contract in behalf of the 
former principal, no one is bound by the contract : not the 
estate of the principal, because the agency is revoked; 
not the agent, because there is a presumption that those 

1 Sydnor r. Hard, 8 Tex. 98. 
^ James v. Bixby, 11 Mass. 34. 

« Fairlie u. Fenton, L. R. 5 Ex. 169 ; Pike v, Ongley, 18 Q. B. SL 
708. 

* Woolfe V, Home, L. R. 2 Q B. D. 355. 
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who deal with an agent assume the risk that the authority 
may be terminated by death.^ 

§ 201. (n) Diaolosure of Facts aflfecting Authority. 

Where an agent discloses to a third party all the 
material facts affecting the scope of his authority, and 
with full knowledge of such facts the third party enters 
into a contract with the principal through the agent^ 
which contract is in excess of the agent's authority, no 
one is bound; neither the principal for he never author- 
ized the contract, nor the agent for he never warranted his 
authority.^ An agent's liability on a contract executed 
in the name of his principal rests on the implied warran- 
ties as to the existence and competence of his principal, 
and the sufficiency of the authority.* But clearly no such 
warranty can be implied when the third party is as fully 
informed of all the facts as is the agent himself. 

§ 202. (m) Insufficiency of Form. 

Where the agent contracts in the name of his principal 
and within the scope of his authority but employs an 
insufficient form of contract, probably no one is bound; 
certainly not the principal for the contract cannot be 
enforced, and probably not the agent for he can hardly be 
said to warrant the sufficiency of the form of the contract.^ 

5. Special case of Public Agents. 

§ 203. Public Agents. 

The rules governing the liabilities of a private agent are 
not generally applicable to public agents. There is a 
strong presumption that a public agent does not intend to 

i Farmers', &c., Co. v. Wilson, 139 N. Y. 284. 
2 Lilly V. Smales, 1892, I Q. B. 456 ; Michael v. Jozies, 84 Mo. 578; 
Ware v. Morgan, 67 Ala. 461 ; Newman v, Sylvester, 42 Ind. 106. 
> See ante, § 183. 
^ See Seattle t;. Lord Ebnry, L. B. 7 Ch. App. 777. 
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bind himself personally, or to become a party to the con* 
tract. Even a contract under seal, made in the name of a 
public agent, will be construed to be the contract of the 
government and not of the agent, where, in case of a 
private agency, such a result would be impossible;* a for- 
tiori if the contract be not under seal.^ But the presump- 
tion in the agent^s favor may be overcome by clear proof 
of an intent to render himself personally liable.* 

There seems to be no good reason why the same indul- 
gence should not be granted to public officers who sign 
negotiable instruments, adding words descriptive of their 
office, and several cases have distinctly decided that such 
officers are entitled to the usual presumption.* But the 
doctrine is overlooked or questioned in other cases. ^ 

Some cases make a further distinction to the efPect that 
the presumption does not extend in any case to the officers 
of a municipality or town which is capable of making con- 
tracts for itself and is liable to be sued thereon.^ 

6. Liability of Agent in quasi-contract, 

§ 204. Money paid to Agent by Mistake or Fraud. 

An agent is liable to a third party in quasi-contract 
under the following circumstances: — 

(1) Where the third party has paid money to the agent, 
as agent, from a mistake of fact, and notice is given the 
agent before he pays the money over to his principal or 

1 Hodgson V. Dexter, 1 Cranch, (U. S.) 343 ; Knight v. Clark, 48 N. 
J. L. 22. 

2 Walker v. Swartwout, 12 Johns. (N. Y.) 443; Savage v, Gibbs, 4 
Gray, (Mass.) 601 ; Parks w. Ross, 11 How. (U. S.) 362. 

B Simondst7. Heard, 23 Pick. (Mass.) 120; Brown t;. Bradlee, 156 
Mass. 28. 

4 Monticello v, Kendall, 72 Ind. 91 ; Sanborn v, Neal, 4 Minn. 126 ; 
McClellan v. Reynolds, 49 Mo. 312. 

6 Cahokia v, Rantenberg, 88 111. 219 ; Wing v. Glick, 56 la. 473. 

8 Providence v. Miller, 11 R. I. 272; Brown v. Bradlee, supra. 
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otherwise changes his legal position on the strength of 
such payment.^ But there must be a mistake of fact; 
other circumstances, as failure of consideration, would 
not bring the case within the rule.^ If the agent has not 
acted as agent, but for an undisclosed principal, the case 
escapes the doctrines of agency and is treated like any case 
of payment of money by mistake.* 

(2) Where the third party is induced by the fraud of 
the agent or his principal to pay money to the agent, he 
may recover the money from the agent, — certainly before 
the agent has changed his legal situation, since the pay- 
ment of the money, and upon the faith of such payment.^ 
If the fraud be that of the agent, it would seem that the 
money could be recovered at any time. The same result 
follows if an agent receives for his principal money which 
the law forbids him to receive, as from an insolvent 
debtor.* 

(3) Where the third party pays the money to the agent 
through compulsion or extortion, even though no notice 
has been given and the agent has paid the money to the 
principal, an action may be brought against the agent for 
its recovery.* But where the third party pays the money 
voluntarily, or where an innocent agent has before notice 
paid the money over to the principal, the agent is not 
liable.'' 

1 Cox ». Prentice, 3 M. & Sel. 344 ; La Farge v. Kneeland, 7 Cow. 
(N. Y.) 456; CCoimor v. Clopton, 60 Miss. 349; Smith ». Binder, 75 
m. 492. 

2 Ellis V. Goulton, 1893, 1 Q. B. 350. 

« Newall V, Tomlinson, L. R. 6 C. P. 405 ; Smith ». Kelly, 43 Mich. 
390. 

* Herrick v. Gallagher, 60 Barh. (N. Y.) 566; Buller v. Harrison, 2 
Cowp. 568. 

* Larkin v, Hapgood, 56 Vt. 597. 

« Elliott V. Swartwout, 10 Pet. (U. S.) 137. 

7 Ellis V. Qoolton, supra ; Boiler v. Harrison, 2 Cowp. 568. 
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§ 205. Money received to the use of the Third Party. 

(4) Where the agent has received money from his 
principal to he paid to the third party, and undertakes 
so to pay it, hut instead converts it to his own use, the 
third party may, at his election, proceed against the agent 
as for money had and received to his use.^ And it has 
heen held that if the third party requests the agent to pay 
it to X, that X may maintain an action against the agent. 
*'An action for 'money had and received^ is a most lib- 
eral action, and may be as comprehensive as a bill in 
equity.''^ But an election to hold the agent is final and 
discharges the principal from further liability.* If the 
agent after receiving the money promises to pay the third 
party, he is liable upon his promise. ''No consideration 
need pass as between the agent and the creditor. The 
funds in his hands are a sufficient consideration for his 
agreement." * This falls under the doctrine of a "promise 
for the benefit of a third person,' ' and escapes the general 
doctrine as to privity of contract.* 

7. lAahUity of Third Person to Agent. 

§ 206. Introduction. 

Since the agent may be liable, either solely, or in common 
with the principal, on contracts entered into in behalf of 
the latter, it should follow that the contractual obligation 
is reciprocal and that the third person is>iilso liable to the 
agent. Such is found to be the case. The right of the 
agent to sue the third person may be treated under the fol- 
lowing classes : — 

1 Keene v. Sage, 75 Me. 138; Beach r. Ficke, (Iowa), 62 N. W. 
Rep. 753, 756. 

* Keene v. Sage, supra, 

* Beach v. Ficke, supra. 

* Goodwin v. Bowden, 54 Me. 424. 
6 Ante, § 118. 
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1. Where the agent alone may sue. 

2. Where the agent or principal may sue, but the prin* 
cipal may control tlie siiit. 

3. Where the agent or principal may sue, but the prin- 
cipal cannot control the suit. 

§ 207. (I) "Wliere the Agent alone uuly sue. 

Where the agent alone is bound oh a contract made by 
him with a third party ^ (other than on the warranty of 
authority), the agent alone can maintain an action on 
the contract against the fhird party;* but the principal 
may, perhaps, control the action in the name of the agent. 
And where the action is brought in the agent's name for 
the benefit of the principal, the defendant may avail him- 
self of any defence or set-o£P that would be good against 
either, for he is entitled to defend against the party of 
record, and he is entitled equally to defend against the 
one for whose use the action is brought.' 
- In the following cases the agent alone can sue : (1) where 
he contracts in his own name by deed;* (2) where he 
is solely named as payee of a negotiable instrument ; ' 
(3) where by the terms of the instrument the rights under 
it are expressly restricted to the agent;* (4) where the 
plaintiff contracts as agent for an unnamed principal, but 
is in fact the principal himself.^ In the last case the 
third party cannot be presumed to have contracted in reli- 
ance on the credit of a principal who is not named, but on 
that of the agent who is named, and the doctrine that 
*' every man has a right to elect what parties he will deal 

1 Ante, § 183 e^ seq. 

3 Colbnm v. Phillips, 13 Gray, (Mass.) 64. 

> Bliss V. Sneath, 103 Cal. 43. 

• AnU, §§ 134, 188. 

• Ante, §§ 135, 194. 

• Ante, § 133 ; Humble v. Hunter, 12 Q. B. 310. 
7 Schmaltz t;. Avery, 16 Q. B. 655. 
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with,'' seems to have no application. If, however, the 
agent contracts for a named principal, but is in fact the 
principal himself, it seems he cannot sue as plaintiff, at 
least unless the third party has subsequently recognized 
him as principal.^ 

§ 208. (n) "Where both Agent and Principal may sue. 

Where the agent and principal are both bound on the 
contract,* the primary right to maintain an action against 
the third party is in the principal, but, subject to his 
assent express or tacit, ' the agent may maintain an action 
wherever an action could be maintained against the agent.* 
**It is a well-established rule of law that when a contract 
not under seal, is made with an agent in his own name 
for an undisclosed principal, either the agent or the prin- 
cipal may sue. If the agent sues, it is no ground of 
defence that the beneficial interest is in another, or that 
the plaintiff, when he recovers will be bound to account 
to another. . . . The agent's right is, of course, subordi- 
nate to and liable to the control of the principal, to the 
extent of his interest. He may supersede it by suing in 
his own name, or otherwise suspend or extinguish it, 
subject only to the special right or lien which the agent 
may have acquired." * The right of the agent to sue 
ceases with the termifiation of the agency, whether the 
agency is terminated by the act of the parties or by ope- 
ration of law." 

These cases are those in which the agent contracts in 

1 Dicey on Parties (Am. ed. 1879), 165; Rayner v. Grote, 15 M. & 
W. 359. 

s Ante J § 196 et seq, 

» Sadler v. Leigh, 4 Camp. 194. 

* Rowe V. Rand, 111 Ind. 206; Albany, &c. Co., v. Lundberg, 121 

U. S. 451. 

^ Rboades v. Blackiston, 106 Mass. 334. 

e Miller v. State Bank of Duluth, (Minn.) 59 N. W. Rep. 309. 
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his own name, but in behalf of his principal, the con- 
tract not being under seal, or a negotiable instrument, or 
expressly restricted to the agent.^ 

§ 209. (m) "Where Principal cannot control the Suit. 

Where the agent has a beneficial interest in the con- 
tract,^ he may maintain an action in his own name free 
from the control of the principal,* at least to the extent of 
his interest. But such an interest must exist in order to 
give the agent a right of action ; * though this will be 
presumed where the agent is one who usually has such an 
interest, as an auctioneer.^ The measure of damages is 
the same whether the suit be brought in the name of the 
agent or in that of the principal.* 

§ 210. Liability in Quasi-contract. 

Where the agent has paid money by mistake to the 
third party, he may maintain an action for its recovery. 
It seems either the principal or the agent may sue,' and 
as the agent is liable to the principal for negligence in 
the conduct of the business,, this may be the only way in 
which the agent can protect himself against loss.* 

1 Ante, §§ 123, 196-199. 
a AntCy § 199. 

s Chittj on Pleading, p. 8; Rowe t;. Rand, 111 Ind. 206; Thomp- 
son V. Kellj, 101 Mass. 291. 

* Fairlie v. Fenton, L. R. 5 Ex. 169. 

6 Mintum v. Main, 7 N. Y. 220. 

« Evrit V. Bancroft, 22 Oh. St. 172. 

f Stevenson v. Mortimer, Comp. 805 ; Oom v. Brace, 12 East, 225. 

8 Kent V. Bomstein, 12 Allen, (Mass.) 342. 
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CHAPTER XVI. 

TOBTS BETWEEN AGENT AND THIBD PABTY. 

§ 211. Principles of LiabiUty. 

It is a fundamental proposition that every man is liable 
personally for all the wrongs committed by him to the 
damage of another, and that he cannot- shield himself 
behind the plea that he was acting under the direction 
and for the benefit of an employer. So far as the rights of 
third persons are concerned the agent acts at his own peril, 
whether he act wilfully, negligently, or mistakenly.^ 

But the law makes a distinction, sometimes very subtle, 
between what is termed misfeasance on the part of the 
agent and what is termed non-feasance, holding that the 
agent is personally liable for the first but not for the sec- 
ond. It becomes necessary therefore to examine these two 
concepts of- the law as bearing upon the liability of an 
agent for his torts. 

§ 212. Meaning of Non-feasance. 

Strictly, as applied to this subject, non-feasance means 

the not doing at all by an agent of the thing which by his 

contract with the principal he has agreed to do. Strictly, 

it does not extend to a ckse wKere an agent has once 

entered upon the performance of the contractual obligation 

and then neglected to do sometliing which by his contract 

or promise he has undertaken to do. This is the view 

> 
1 Weber v. Weber, 47 Mich. 569; McEntire v. Potter, L. R. 22 
Q. B. D. 438. 
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taken of the distinction between non-feasance and mis- 
feasance in cases of gratuitous agencies where the question 
arises between principal and agent, ^ and it is the view 
taken by the best considered authorities in_ cases of negli- 
gence arising between an agent and third personsr^"^Tr 
is often said in the books that an agent is responsible to 
third persons for misfeasance only, and not for non-feas- 
ance. And it is doubtless true that if an agent never does 
anything toward carrying out his contract with his prin- 
cipal, but wholly omits or neglects to do so, the principal is 
the only person who can maintain any action against him 
for the non-feasance. But if the agent once actually 
undertakes and enters upon the execution of a particular 
work, 'it is his duty to use reasonable care in the manner 
of executing it, so as not to cause any injury to third per- 
sons which may be the natural consequence of his acts; 
and he cannot, by abandoning its execution midway and 
leaving things in a dangerous condition, exempt himself 
from liability to any person who suffers injury by reason 
of his having so left them without proper safeguards. 
This is not non-feasance, or doing nothing; but it is mis- 
feasance, doing improperly."^ 

Suppose that an agent undertakes the general manage- 
ment of real estate, agreeing to lease it, collect the rents, 
pay the taxes, keep it insured, repair it when necessary, 
and so on, and that he enters upon the performance of his 
duties, all of which he faithfully performs except as to the 
repairs, and that, as to those, he allows the premises to be 
so dangerously out of repair that X is injured in conse- 
quence of their defective condition ; can X recover for his 
injuries against the agent? The question has been an- 
swered in the negative on the same state of facts by the 

1 Thome v. Deas, 4 Johns. (N. Y.) 84. 

3 Osborne v. Morgan, 130 Mass. 102. And see Bell v. Josselyn, 3 
Gray, (Mass.) 309. 
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Federal courts and the courts of the State of Louisiana,^ 
ard these cases are now regarded as the leading American 
authorities. Another court has reached the same conclu* 
sion where it was alleged that the omission of the agent 
was malicious and with the intent to injure the plaintiff.' 
Other courts, however, have taken the opposite view, hold-* 
ing that the agent is liahle for his own personal negli- 
gence in the management of his principal's premises, 
where he has oiice entered upon the discharge of his 
duties.* 

The latter view seems more consonant with sound prin- 
ciples, for it distinguishes hetween negligence and non- 
feasance. Had the agent entered upon the repair of the 
premises and done his work ill, he would undoubtedly 
have been liable.* Why not also when he enters upon 
the care of the premises by taking ^ possession ' of them 
for his principal and doing all that a possessor should ex- 
cept repair ? If non-feasance were confined to cases where 
the agent simply fails to enter upon the performance of 
his duties at all, much confusion would be avoided and a 
fundamental principle of personal obligation for one's own 
acts and omissions would be vindicated.^ 

§ 213. Liability for Misfeaaance. 

For misfeasance an agent is unquestionably liable. The 
two torts which an agent may most easily commit in the 
conduct of his agency are fraud and conversion. The first 
is always wilful, or at least reckless; the second may be 
wholly free from moral turpitude. 

1 Delanej v. Rochereau, 34 La. Ann. 1123 ; Carey t;. Rocherean, 16 
Fed. Rep. 87.. 

2 Feltns V. Swan, 62 Miss. 415. 

' Baird v. Shipman, 132 HI. 16; Campbell t;. PortUuid Sugar Ca, 
62 Me. 552, 566. 

* Harriman r. Stowe, 57 Mo. 93. 

^ See Kelly r. Metropolitan Ry., 1895, 1 Q. B. 944. 
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(1) Fraud. An agent is personally liable for his own 
frauds committed in the course of the agency, although 
committed for the principal's benefit. '* A person cannot 
avoid responsibility merely because he gets no personal 
advantage from his fraud. All persons who are active in 
defrauding others are liable for what they do, whether 
they act in one capacity or another. . . . While it may be 
true that the principal is often liable for the fraud of his 
agent though himself honest, his own fraud will not exon- 
erate his fraudulent agent.'' ^ It is, of course, necessary 
that the essential elements of deceit should be present in 
order to found an action in tort. Therefore if the agent 
makes the representation believing it to be true, he is 
not guilty of fraud, although his principal may have 
known it to be false. ' 

(2) Conversion. '* Any person who, however inno- 
cently, obtains possession of gooda ol a person who has 
been fraudulently deprived of them, and disposes of them, 
whether for his own benefit or that of any other person, is 
guilty of conversion.^' ^ Accordingly an agent is bound 
to know that his principal has title to the goods which 
form the subject matter of the agency. "He who as- 
sumes to deal or intermeddle with personal property which 
is not his own must see to it that he has a warrant therefor 
from some one who is authorized to give it." * If an agent 
sells stolen bonds for the thief and pays the proceeds over 
to his principal, he is liable to the true owner for conver- 
sion and it is no defence that he acted innocently or that 
the bonds were negotiable.^ So if one act innocently as 
the agent of one of two joint owners of a chattel and sell 

1 Weber r. Weber, 47 Mich. 569. 

« Pollock on Torts, (4th ed ) 280. 

» Hollina v. Fowler, L, R. 7 H. L. 757. 

* Spraights v. Hawley, 39 N. Y. 441. 

6 Kimball v. Billings, 55 Me. 147; Swim v, Wilson, 90 Cal. 126. 
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the entire chattel without the consent of the other joint 
owner, he is liable for conversion.^ 

A doubt was expressed by some of the judges in the case 
of Hollins V. Fowler ' whether the rule was as broad as is 
above stated, and one American case at least has held that 
a factor is not liable for selling stolen goods unless after 
demand or notice.' But the weight of authority sustains 
the rule.* 

214. "Wliether Principal and Agent are liable jointly. 

The question as to whether the principal and agent may 
be sued jointly has given rise to some discussion. Two 
classes of cases are distinguishable : 

(1) Where the principal and agent are in fact joint tort- 
feasors, as where the principal commands the wrong to be 
done and therefore purposely participates in it, the two 
may be sued jointly.* They are in no different position 
than any other joint tort-feasors. In trespass all partici- 
pants are regarded as joint tort-feasors.* If there are two 
or more principals, one or all or any number may be 
joined.'' 

(2) Where the principal and agent are not in fact joint 
wrong-doers, but the principal's liability rests upon the 
ground of public policy heretofore explained,® there is a 
difference of opinion as to whether the two are liable 
jointly. As stated above, if both are liable in trespass, 

1 Perminterw. Kelly, 18 Ala. 716. 

« L. R. 7 H. L. 757. 

s Roach V, Tnrk, 9 Heisk. (Tenn.) 708. And see Lenthold t;. Fair- 
child, 35 Minn. 99, 111. 

^ Hoffman v. Carow, 20 Wend. 21, s. c 22 Wend. 285 ; Rice v. Yocam, 
155 Pa. St. 538; Robinson v. Bird, 158 Mass. 357. 

^ Moore r. Fitchbnrg R., 4 Gray, (Mass.) 465. 

« Hewett V, Swift, 3 Allen, (Mass.) 420. 

7 Roberts r. Johnson, 58 N. Y. 613. 

8 Ante, §§ 148-150. 
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they are regarded as joint wrong-doers ; but if the princi- 
pal is liable in an action on the case, simply because of 
his position as principal, it has been held that a joint 
action would not lie.* But it is believed that the weight 
of authority is otherwise, and that in any case where an 
action would lie against the two severally it will lie against 
them jointly.^ 

215. Liability of Third Person to Agent for Torts. 

The third person is liable to the agent for torts com- 
mitted against him; but the torts that may be committed 
against hiq^ as agent are not numerous. 

(1) Where the agent has a special property in the goods 
which form the subject-matter of the agency, he may 
maintain an action for an injury to the goods or for their 
conversion. In such cases he is both bailee and agent, and 
it is a general rule of law that a bailee, or a possessor hav- 
ing a special property in the goods, may maintain an action ^' 
against such as injure or take away the chattel.' Indeed 
it is not clear that anything more than possession is 
necessary to sustain the action.^ 

(2) Where the agent is engaged in the sale of a specific 
article, his compensation being by way of commission on 
his sales, a false and libellous statement concerning such 
articles which diminishes his sales and profits, will found 
an action against the one making the statement.^ 

(3) We have already seen that the principal may main- 

1 Parsons v. Winchell, 5 Cush. (Mass.) 592 ; Campbell v, Portland 
Sugar Co., 62 Me. 552, 566. 

3 Dicey on Parties, (Am. ed. 1879) 490 ; Phelps r. Wait, 30 N. Y. 78 ; 
Shearer v, Evans, 89 Ind. 400. Cf. White v. Sawyer, 16 Gray, (Mass.) 
586. 

« Moore v. Robinson, 2 B. & Ad. 817 ; Fitzhugh v, Wiman, 9 N. Y. 
659, 567 ; Robinson r. Webb, 11 Bush, (Ky.) 464, 483. 

* Pollock on Torts, (4th ed.) 303-5. 

» Weiss V, Whittemore, 28 Mich. 366. 

15 
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tain an action against any one who unjustifiably induces 
the agent to quit the employment.^ In the same way^ and 
for the same reasons, the agent may maintain an action 
i^ainst any one who induces the principal to dismiss him 
from the employment.^ 

1 Ante, § 176. 

3 Chiplej V. Atkinson, 23 Fla. 206. 
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NEW YORK FACTOES ACT, 1880. 

L. 1830, c 179^. 

An Act for the Amendment of the Law Relative to Princi- 
pals and Factors or Agents. 

§ 1. After this Act shall take effect, every person in 
whose name any merchandise shall be shipped, shall he 
deemed the true owner thereof, so far as to entitle the con- 
signee of such merchandise to a lien thereon, 

1» For any money advaueed, or negotiable security 
given by such consignee, to or for the use of the person in. 
whose name such shipment shall have been made; and, 

2. For any money or negotiable security received by 
the person in whose name such shipment shall have been 
made, to or for the use of such consignee. 

§ 2. The lien provided for in the preceding section, 
shall not exist where such consignee shall have notice, 
by the bill of lading or otherwise, at or before the advan* 
cing of any money or security by him, or at or before the 
receiving of such money or security by the person in whose 
name the shipment shall have been made, that such person 
is not the actual and bona fide owner thereof. 

§ 3. Every factor or other agent, entrusted with the 
possession of any bill of lading, custom-house permit, or 
"warehouse-keeper's receipt for the delivery of any such 
merchandise, and every such factor or agent not having 
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the documentary evidence of title, who shall be entrusted 
with the possession of any merchandise for the purpose of 
sale, or as a security for any advances to be made or ob- 
tained thereon, shall be deemed to be the true owner 
thereof, so far as to give validity to any contract made by 
such agent with any other person, for the sale or disposi- 
tion of the whole or any part of such merchandise, for any 
money advanced, or negotiable instrument or other obliga- 
tion in writing given by such other person upon the faith 
thereof. 

§ 4. Every person who shall hereafter accept or take 
any such merchandise in deposit for any such agent, as a 
security for any antecedent debt or demand, shall not ac- 
quire thereby, or enforce any right or interest in or to 
such merchandise or document, other than was possessed 
or might have been enforced by such agent at the time of 
such deposit. 

§ 5. Nothing contained in the two last preceding sec- 
tions of this act, shall be construed to prevent the true 
owner of any merchandise so deposited, from demanding 
or receiving the same, upon repayment of the money ad- 
vanced, or on restoration of the security given, on the 
deposit of such merchandise, and upon satisfying such 
lien as may exist thereon in favor of the agent who may 
have deposited the same ; nor from recovering any balance 
which may remain in the hands of the person with whom 
such merchandise shall have been deposited, as the pro- 
duce of the sale thereof, after satisfying the amount justly 
due to such person by reason of such deposit. 

§ 6. Kothing contained in this Act shall authorize a 
common carrier, warehouse-keeper, or other person to 
whom merchandise or other property may be committed 
for transportation or storage only, to sell or hypothecate 
the same. 

§ 7. [Repealed by L. 1886, ch. 593.] 
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§ 8. Kothing contained in the last preceding section, 
shall be construed to prevent the Court of Chancery from 
compelling discovery, or granting relief upon any bill to 
be filed in that court by the owner of any merchandise so 
entrusted or consigned, against the factor or agent by 
whom such merchandise shall have been applied or sold 
contrary to the provisions of the said section, or against 
any person who shall have been knowingly a party to 
such fraudulent application or sale thereof; but no answer 
to any such bill shall be read in evidence against the de- 
fendant making the same, on the trial of any indictment 
for the fraud charged in the bill. 



ENGLISH FACTORS ACT, 1889. 

52 & 53 Vict. c. 45. 

An Act to Amend and Consolidate the Factors Acta. 

[26th August, 1889. ] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, as 

follows : — 

Preliminary. 

1. Eor the Purposes of this Act — (1.) The expression 
'* mercantile agent" shall mean a mercantile agent having 
in the customary course of his business as such agent 
authority either to sell goods, or to consign goods for the 
purpose of sale, or to buy goods, or to raise money on the 
security of goods : (2. ) A person shall be deemed to be 
in possession of goods or of the documents of title to goods, 
where the goods or documents are in his actual custody or 
axe held by any other person subject to his control or for 
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him or on his behalf : (3.) The expression " goods ^^ shall 
include wares and merchandise: (4.) The expression 
** document of title'' shall include any bill of lading, 
•dock warrant, warehouse-keeper's certificate, and warrant 
or order for the delivery of goods, and any other document 
used in the ordinary course of business as proof of the 
possession or control of goods, or authorizing or purport- 
ing to authorize, either by endorsement or by delivery, the 
possessor of the document to transfer or receive goods 
thereby represented : (5.) The expression << pledge" shall 
include any contract pledging, or giving lien or security 
on, goods, whether in consideration of an original advance 
or of any further or continuing advance or of any pecuni- 
ary liability: (6.) The expression ** person" shall in- 
clude any body of persons corporate or unincorporate. 

Disposition hy Mercantile Agents, 

2. — (1.) Where a mercantile agent is, with the consent 
of the owner, in possession of goods or of the documents 
of title to goods, any sale, pledge, or other disposition of 
the goods, made by him when acting in the ordinary 
course of business of a mercantile agent, shall, subject to 
the provisions of this Act, be as valid as if he were ex- 
pressly authorized by the owner of the goods to make the 
same; provided that the person taking under the disposi- 
tion acts in good faith, and has not at the time of the dis- 
position notice that the person making the disposition bas 
not the authority to make the same. (2.) Where a mer- 
cantile agent has, with the consent of the owner, been in 
possession of goods or of the documents of title to goods, 
any sale, pledge, or other disposition, which would have 
been valid if the consent had continued, shall be -valid not- 
withstanding the determination of the consent : provided 
that the person taking under the disposition has not at 
the time thereof notice that the consent bas been d^ter- 
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mined. (3.) Where a mercaatile agent has obtaiaed pos- 
session of any documents of title to goods by reason of his 
being or having been, with the consent of Hhe owner, in 
possession of the goods represented thereby, or of any 
other documents of title to the goods, his possession of the 
first-mentioned documents shall, for the purposes of this 
Act, be deemed to be the consent of the owner. (4.) For 
the purposes of this Act the consent of the owner shaill be 
presumed in the absence of evidence to the .contrary* 

3. A pledge of the documents of title to goods shall be 
deemed to be a pledge of the goods. 

4. Where a mercantile agent pledges goods as security 
for a debt or liability due from the pledgor to the pledgee 
before the time of the pledge, the pledgee shall acquire no 
further right to the goods than could have been enforced 
by the pledgor at the time of the pledge. 

5. The consideration necessary for the validity of a sale, 
pledge, or other disposition, of goods, in pursuance of this 
Act, may be either a payment in cash, or the delivery or 
transfer of other goods, or of a document of title to goods, 
or of a negotiable security, or any other valuable consider- 
ation; but where goods are pledged by a mercantile agent 
in consideration of the delivery or transfer of other goods, 
or of a document of title to goods, or of a negotiable se- 
curity, the pledgee shall acquire no right or interest in 
the goods so pledged in excess of the value of the goods, 
documents, or security when so delivered or trapasf erred in 
exchange. 

6. For the purposes of this Act an agreement made 
with a mercantile agent through a clerk or other person 
authorized in the ordinary course of business to make 
contracts of sale or pledge on his behalf shall be deemed 
to be an agreement with the agent. 

7. — (1.) Where the owner of goods has given posses- 
sion of the goods to another person for the purpose of con* 
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signment or sale^ or has shipped the goods in the name of 
another person, and the consignee of the goods has not 
had notice that such person is not the owner of the goods, 
the consignee shall, in respect of advances made to or for 
the use of such person, have the same lien on the goods 
as if such person were the owner of the goods, and may 
transfer any such lien to another person. (2.) Nothing 
in this section shall limit or affect the validity of any 
sale, pledge, or disposition hy a mercantile agent. 

Dispositions hy Sellers and Buyers of Goods. 

8. Where a person, having sold goods, continues, or is, 
in possession of the goods or of the documents of title to 
the goods, the delivery or transfer by that person, or by 
a mercantile agent acting for him, of the goods or docu- 
ments of title under any sale, pledge, or other disposition 
thereof, or under any agreement for sale, pledge, or other 
disposition thereof, to any person receiving the same in 
good faith and without notice of the previous sale, shall 
have the same effect as if the person making the delivery 
or transfer were expressly authorized by the owner of the 
goods to make the same. 

9. Where a person, having bought or agreed to buy 
goods, obtains with the consent of the seller possession of 
the goods or the documents of title to the goods, the 
delivery or transfer, by that person or by a mercantile 
agent acting for him, of the goods or documents of title, 
under any sale, pledge, or other disposition thereof, or 
under any agreement for sale, pledge, or other disposition 
thereof, to any person receiving the same in good faith 
and without notice of any lien or other right of the orig- 
inal seller in respect of the goods, shall have the same 
effect as if the person making the delivery or transfer 
were a mercantile agent in possession of the goods or doc- 
uments of title with the consent of the owner. 
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10. Where a document of title to goods has been law- 
fully transferred to a person as a buyer or owner of the 
goods, and that person transfers the document to a person 
who takes the document in good faith and for valuable 
consideration, the last-mentioned transfer shall have the 
same effect for defeating any vendor's lien or right of 
stoppage in transitu as the transfer of a bill of lading has 
for defeating the right of stoppage in transitu. 

Supplemental. 

li. For the purposes of this Act, the transfer of a docu 
ment may be by endorsement, or, where the document is 
by custom or by its express terms transferable by delivery, 
or makes the goods deliverable to the bearer, then by 
delivery. 

12. — (1.) Nothing in this Act shall authorize an agent 
to exceed or depart from his authority as between himself 
and his principal, or exempt him from any liability, civil 
or criminal, for so doing. (2.) Nothing in this Act shall 
prevent the owner of goods from recovering the goods from 
an agent or his trustee in bankruptcy at any time before 
the sale or pledge thereof, or shall prevent the owner of 
goods pledged by an agent from having the right to 
redeem the goods at any time before the sale thereof, on 
satisfying the claim for which the goods were pledged, 
and paying to the agent, if by him required, any money 
in respect of which the agent would by law be entitled 
to retain the goods or the documents of title thereto, or 
any of them, by way of lien as against the owner, or from 
recovering from any person with whom the goods have 
been pledged any balance of money remaining in his hands 
as the produce of the sale of the goods after deducting the 
amount of his lien. (3.) Nothing in this Act shall 
prevent the owner of goods sold by an agent from recover 
ing from the buyer the price agreed to be paid for the 
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samey or any part of that price, subject to any right of 
set-off on the part of the buyer against the agent. 

13. The proyisions of this Act shall he constmed in 
amplification and not in derogation of the powers exercis- 
able by an agent independently of this Act. 

14. The enactments mentioned in the schedule to this 
Act are hereby repealed as from the commencement of this 
Act, but this repeal shall not affect any right acquired or 
liability incurred before the commeucement of this Act 
under any enactment hereby repealed.^ 

15. This Act shall commence and come into operation 
on the first day of January one thousand eight hundred 
and ninety. 

16. This Act shall not extend to Scotland^* 

17. This Act may be cited as the Factors Act, 1889. 

1 Bepeala 4 Geo. 4. c 83 ; 6 Geo. 4. c. 94; 5 & 6 Vict. c. 39; 40 & 
II Vict, c 39. 

* Extended to Scotland with slight modifications bj 53 & 54 Vict 
e.40. 
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Abandonment : Pxai 

of agency by agent 60 

See Renunciation. 

Acceptance of Bill: 

liability of agent 206 

Accounting : 

as duty of agent 86-89 

keeping accounts 86 

rendering accounts 87 

set-ofE 87 

trust funds 88 

agent not to deny principal's title 88 

Acquiescence : 

ratification by B3-35 

Action : 

as evidence of ratification 33 

auctioneer may bring, when 119 

by and against undisclosed principal .... 124-141 
to recover money paid by mistake or fraud . . 180-181 

in equity 189 

against agent 193-209, 214-216 

against agent or principal 209-212 

against third person by agent 216-219 

Admissions of Agent : 

cannot prove agency 142 

when admissible against principal 144-147 

when inadmissible 142, 148 

Adverse Interest: 

agent not to assume 24, 84-86 

renders admissions incompetent 148 
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Agent: tam 

general signification 2 

distinguished from other relations . . . 8-10, 94-95 

division of subject 11 

formation of 13-54 

by agreement 14-28 

by contract 14-27 

by gratuitous assent 27-28 

by ratification 29-46 

by estoppel 47-50 

by necessity 51-54 

termination of 55-67 

by agreement 55-f;6 

by revocation 56-60, 73-75 

by renunciation 60-61, 76-77 

by operation of law 61-65 

by change of law 61 

by change in subject-matter 61-62 

by death 62 

by insanity 63 

by illness 63 

by marriage 64 

by constraint of law 64 

by bankruptcy 64 

by war 65 

irrevocable agencies 66-67 

unlawful interference with 187, 225-226 

Agent : 

definition 7 

distinguished from servant 6 

classification 10 

general and special agents 10, 103-105 

competency of 23 

joint-agents 24 

sub-agents 25, 89-94 

gratuitous agents 27-28,95-98 

renunciation of agency 60-61, 76-77 

death of, insanity, illness, etc 62-64 

irrevocable interest in agency 66-67 

compensation of 69-79 

reimbursement of 79 

indemnity to 80 
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Agent — continued : P^^a 

obligations to principal 82-98 

rights against principal 69-81 

public agent 105 

obligations to third parties .... 192-216, 220-225 
rights against third parties 216-219, 225 

Agreement : 

formation of agency by 14-28 

termination of agency by 55-56 

AUen: 

as principal . 22, 65 

Apparent Authority : 

doctrine of 101-103 

of general and special agents 103-105 

of public agents 105 

elements of 106-110 

illustrations of 110-112, 114-123 

Assignment : 

of contract of service 10 

of rights and obligations of principal 81 

of obligations of agent .' 89-94 

of obligations generally 125 

Associations. See Voluntary Societies. 

Attorneys at Law : 

powers and duties as agents 119-121 

Auctioneers : 

powers and duties as agents 118-119 

Authority of Agent : 

how conferred 13, 26, 48, 51 

how terminated 55 

apparent authority 101-103 

general and special agents 103-105 

public agents 105 

elements of 106 

illustrations 110 

in particular agencies 114 



liability for collection of paper 92-93 

gratuitous directors 97-98 

rights and liabilities on paper signed by cashier . . 201, 

203, 205, 208 
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Bankruptcy : Pa« 

effect on agency • • • » • • 64 

BiU of Lading : 

issue of fictitious 170 

Brokers : 

powers and duties as agent 117-118 

Cashier of Bank : 

powers and duties as agent 121-122 

signing negotiable instruments 201, 203, 208 

Cliarities : 

liability for act of agent 176 

Clubs. See Voluntary Societies. 

Compensation of Agent : 

how fixed 69-71 

how secured 71 

for unauthorized act 72 

conditional 72-73 

upon revocation of agency 73-75 

upon renunciation of agency 76-77 

when acting for both parties 77-78 

for illegal services 78-79 

Conductor : 

agent or servant 7 

agent by necessity 54 

Consideration : 

in contract of agency 16 

Constituent : 

generic term » . • 4 

includes principal and master 4-6 

Contract : 

agency by 14-27 

by agent for disclosed principal 100-123 

by agent for undisclosed principal .... 124-141 
privity of 124-131 

Contractor, Independent : 

distinguished from agent 9 

Conversion : 

liability of third person to principal for . ^ . . . 182 
liability of agent to third person for 223 
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CorporatioiiB: Paos 

as principals 21 

ratification by . 29-^0, 195-196 

notice to agent of 154 

municipal, liability for act of agent 176 

Cximea of Agent : 

liability of principal for ••.•••••• . 173 

Cnstom: 

authority implied from 109 

effect ou liability of agent 212 

Damages. See Liability; Obligation. 

Death: 

terminates agency 62 

effect on contracts 212 

Deceit: 

liability of principal for agent's 162-172 

liability of third person 186,225 

liability of agent 220-224 

Deed. See Sealed Instruments. 

Del credere Agency : 

definition 11 

distinguished from sale 8 

nature of liability 94-95 

Delegation of Dnties by Agent : 

sub-agents 25 

no assignment of obligations 89, 91-92 

delegation of duties 89-91 

authorized appointment of sub- agents • • . • 92-94 

Dissolution of Agency : 

forms of 55-^7 

Doomnents of Title. See Indicia of Ownership. 

Duties. See Liabilities; Obligation* 

Election: 

to ratify or disaffirm 44 

to hold agent or prindpal 135 

ZSstoppel: 

agency by 47-50 

meaning of 47 
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Estoppel — continued : P^^i 

to establish agency 48 

to establish extent of aathority 48-49, 110 

limits of doctrine 49-50 

of principal to deny that agent is principal .... 138 

Evidence: 

to show that agent is acting for undisclosed principal . 131 

to vary written instrument 139, 210-211 

of agent to establish agency 143 

admissions of agent as 142-148 

Execution of InstmmentB : 

sealed instruments 26, 135, 140, 198 

negotiable instruments 136, 140, 199-209 

under statute of frauds 26 

False Representations : 

by agent as to authority 193-1 95 

by agent for principal , . 162-171 

Factors : 

powers and liabilities of t . . . . 115 

Factors Acts: 

provisions and effect of . • • • 116, 184-185, 227-234 

Foreign Principal : 

liabUityof 179 

liability of agent of 179, 197-198 

Forgery : 

ratification of 43 

Form: 

of appointment of agent 26 

of ratification of contract 40 

See Seal; Statute of Frauds. 

Fraud : 

of agent on principal 84, 113 

of agent on third person 162-172, 194 

for benefit of principal .^ . I64 

for benefit of agent . 167 

of third person on principal 181, 186-188 

Frauds, Statute ol See Statute of Frauds. 

Gambling Contracts : 

employment to make illegal ••••••• 27, 78-79 
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Oeneral Agent : paob 

distinguished from special agent .... 10, 103-105 

whether distinction of any value 11 

authority of 103-105 

9ood Faith : 

as duty of agent 84-86 

QratuitouB Agents : 

liability of principal 27 

liability of agent to principal 28, 95-98 

Holding oat : 

works an estoppel against principal . . 47-50^ 102-110 

Identity : 

fiction of 2-3 

as applicable to notice 149-151 

as applicable to undisclosed principals 127 

Illegality. See Legality of Contract. 

QbieBs or Inoapacity : 

terminates agency 63 

Impossibility : 

discharge of agency by 61-65 

change in law . . . ^ 61 

change in subject-matter 61-62 

death, insanity, war, etc 62-65 

Incompetency. See Parties. 

Indemnity : 

to agent by principal 80-81 

Independent Contractor: 

distinguished from agent 9 

Indicia of Ownership : 

principal conferring on agent 184 

Infants : 

as principals 17-18 

as agents 24, 52 

ratification by 39 

Insanity. See Lunatics. 

Irrevocable Agencies : 

power coupled with an interest 66 

agent under existing liability 67 

16 
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Joint-partieB : Fm 

as principals 23 

as agents 24-25 

Joint -tort-feasors : 

principal and agent as 224 

Judgment: 

as evidence of an election «... 135 

Knowledge : 

of agent as notice to principal 149 

Legality of Contract : 

agency for illegal objects 27 

ratification of illegal act 41-44 

subsequent illegality 61 

compensation 78-79, 80 

Liability : 

of principal to agent 69-81 

of agent to principal • . • 82-98 

of principal to third party 100-177 

of third party to principal 178-190 

of agent to third party 192-216, 220-225 

of third party to agent 216-219, 225-226 

Lien: 

of agent for compensation 71 

Lunatics : 

. as principals 18-20 

as agents 24 

insanity terminates agency 63 

Malice : 

in interference with agency 186, 187 

Marriage : 

effect on agency «... 64 

Married Women: 

as principals 20, 64 

as agents 24 

Master : 

distinguished from principal 4 

of ship • 122 
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Bfisrepresentation: Paob 

of agent as to authority 193 

of agent, liability of principal 162-171 

Mistake: 

effect of, on ratification 36 

Municipal Corporation : 

liability for acts of agent 176 

Necessity : 

agency by 51-54 

agency of wife 51-52 

agency of infant child « . . 52 

agency of shipmaster 53 

agency of unpaid vendor 53 

agency of conductors, drivers, etc 53-54 

Negligence : 

of agent generally 83-84 

of gratuitous agent 95-98 

of agent toward third parties 220-223 

Negotiable Instruments: 

parties cannot be introduced into by parol . 131, 136, 140 

title to, when diverted by agent 182 

liability of agent who signs 199-209 

signature to, construction . . ^ o . . . . 200-206 
indorsement of 207-208 

Non-feasance : 

liability of agent for 220-222 

Notice : 

ratification of unauthorized 41-42 

of termination of agency 58, 60, 62 

to agent, when binding on principal 149-156 

Obedience : 

as duty of agent 82-83 

Obligation : 

incurred by representation 1-2 

resting on assent 14-46 

created by law 47-54 

of principal to agent 68-81 

nonassignability • . . . 81, 89-94 

of agent to principal 82-98 
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Obligation — continued : Pisi 

of principal to third party 100-177 

of third party to principal 173-190 

of agent to third party 192-216,220-225 

of third party to agent 216-219,225-226 

Officers. See Public Agents. 

Ownership. See Indicia of Ownership. 

Parol Evidence : 

to introduce undisclosed principal into a contract 131, 139, 

210 
to explain ambiguity 199 

Partiee to Contract of Agency : 

competency of 17-25 

infants 17,23-24 

insane 18 

married women 20 

corporations 21 

partnerships 21 

clubs, etc 22 

aliens 22 

joint parties 23,24-25 

Partnership : 

distinguished from agency 9 

as principal 21 

as agent 25 

Payment: 

authority of agent to receive . . 108, 110, 116, 118> 122 
Po^ver coupled ^vith Interest : 

meaning of phrase 66 

Powers of Agent. See Authoritt or Agent. 

Principal : 

distinguished from master 4-6 

competency of , . 17-23 

joint-principals • . 28 

gratuitous 27 

ratification by 29-^46 

estoppel of 47-50 

by necessity 51-54 

renunciation by 60 

death, insanity, etc. of 62-65 
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Principal — continued : PAcn 

obligations to agents 69-81 

cannot assign rights or obligations 81 

rights against agent 82-97 

liabilities to third persons .... 100-141, 157-177 

bound by admissions of agent 142-148 

bound by notice to agent ......... 149-156 

rights against third parties 178-191 

Privity of Contract : 

between sub-agent and principal 89-93 

between third party and undisclosed principal . 124-127 

Promoters : 

ratification of contracts of 30-^1, 195-196 

Prudence : 

as duty of agent S3-84 

Pablic Agents : 

several or joint 25 

authority of 105 

liabiUtyof 213 

Pablic Principal : 

liability on agent's contract 105 

liability for agent's torts 175-176 

Qnasi-contract : 

in recovery for necessaries 52 

liability of third person in 180-181,219 

liability of agent in ^ . . . 214-216 

Ratification : 

meaning 29 

elements of 30-44 

existing principal necessary 30 

assent of principal 31-38 

by conduct 33 

by silence 34 

must be in toto ' 85 

must be free from mistake or fraud 36 

has third party right to recede ? 87 

competency of principal 38-39 

form of ratification 40 

legality of act ratified . • 41-44 
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Ratification — corUmued: ^j^j^ 

of forgery 43 

of notice of intent 41 

of void act 42 

legal effects of 44-46 

is irrevocable 44 

as between principal and third party 44 

as between principal and strangers 45 

as between principal and agent 45, 72 

as between agent and third party 46 

ReimborBement of Agent : 

liability of principal 79-80 

Remedies : 

of agent against principal 71-72 

of principal against agent 87, 88 

of principal against third party 185, 189-190 

of third party against agent 192 et seq, 

of agent against third party 217-219 

Renunciation of Agency : 

when possible 60 

notice of 60 

effect of 60, 76-77 

Representation (Agency): 

meaning of 1 

basis of doctrines of • . . . • 2 

kinds of 4 

principal and agent 4-6 

master and servant • • . . 4-6 

distinction between 6-7 

Representative : 

generic term 4 

inclndes agent and servant 4-6 

Res gestae: 

meaning and application 144 

Revocation of Agency: 

when possible .•••• 56 

what amounts to 57 

notice of 58 

effect of 59-60, 73-75 

when impossible 66-67 

See Termikation op Agency. 



INDEX. 247 

Bale : paob 

authority of agent to make 110 

by factors 115, 184 

by brokers 117 

by auctioneer 118 

by shipmaster 123 

recovery of property sold without authority . 182-185 

Scope of Authority. See Authority ; Apparent Au- 
thority. 
Seal: 

when necessary 26, 40 

Sealed Instnunents : 

authority to execute 26, 40 

parties cannot be introduced into by parol . 131, 135, 140 
liability of agent who signs 198 

Servant: 

ancient term in the law 4 

classes of 4-6 

fellow-servants 5 

vice-principals or masters 5 

distinguished from agent 6 

Shipmaster : 

agency of 53 

powers 122 

Silence: 

whether a form of ratification 34 

Special Agent : 

distinguished from general agent .... 10, 103-105 

whether distinction of any vsdue 11 

authority of 103-105 

Statute of Frauds: 

agency for more than a year 26 

agent authorized in vmting 26 

ratification 40 

Snb-agent: 

how appointed 25 

power of agent to appoint 89-94 

notice to 155 

torts of 174 
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Termination of Agency : Pam 

f ormB of 55-(j7 

See Agency. 

Title to Property: 

agent not to deny principal's 88 

when sold without authority 182-185 

Torts : 

of agent, liability of principal for 157-177 

ratification of / ... 41, 44, 158 

liability of third person to principal for .... 182-188 

liability of agent to third person for 220-224 

joint liability of agent and principal 224 

liability of third person to agent for 225 

Transfer of Service. See Assignment. 

Trust Funds : 

following trust funds 88, 189 

Trusts: 

constructive 188 

following trust funds 88, 189 

0nauthorizecl Acts: 

ratification of 29-46 

compensation for 72 

liability of agent to third party ....•••. 193 

Undisclosed Principal: 

general doctrines ; . 124-131 

liability of 128,132-136 

rights of 130,136-141 

liability of agent of 209 

XTsage. See Custom. 

Vendor: 

agency of unpaid 53 

Voluntary Societies: 

as principals 22, 196 

liability of agent of 195-196 

"War: 

effect on agency • • . • . 22, 65 

"Warranty : 

authority of agent to give 110 
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Warranty — continued : Paob 

authority of factor to give 116 

authority of broker to give 117 

authority of auctioneer to give 119 

Warranty of Authority: 

liability of agent on 194, 213 

Wife: 

agency of 3, 51 

as principal «... 20 

See Married Women. 
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